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Your  Name   Here, pro per  

112345 E. Whatever Dr.

Phoenix, Arizona 85000
(602) 000-0000
<youremail@email.com>

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA                                   IN AND FOR THE COUNTY OF MARICOPA

	Your  Name   Here, pro per


                               Plaintiff,


Vs.
BRIAN T. MOYNIHAN, and/or his successor, individually, and in his official capacity as PRES/CEO OF BAC HOME LOANS SERVICING, LP, 
JAMES F. TAYLOR and/or his successor, individually, and in his official capacity as PRES. OF FIN.& ADMIN. OF RECONTRUST COMPANY, N.A., 
BRIAN T. MOYNIHAN, and/or his successor, individually, and in his official capacity as PRES/CEO OF BANK OF AMERICA N.A., 
BRUCE PARADIS, and/or his successor, individually, and in his official capacity as PRES/CEO OF HOMECOMINGS FINANCIAL, LLC (F/K/A HOMECOMINGS FINANCIAL NETWORK, INC.), 
ANGELO MOZILO, and/or his successor, individually, and in his official capacity as PRES/CEO OF COUNTRYWIDE HOME LOANS, INC., 
R.K. ARNOLD and/or his successor, individually, and in his official capacity as PRES/CEO OF MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., 
AND JOHN DOES (Investors) 1-10,000,

      Et al,                                Defendant. 
	)
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)

)

)
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)
	Case no: CV-00-00000-PHX-XXX
       REPLEVIN IN DETINET 

  Assigned to Honorable

  Xxxxxxx XXXXXXXXXX


      
COMES NOW, Your Name Here, pro per, Spouse Name Here, pro per, 

Plaintiff, for this Replevin in Detinet to have this Court cause Defendants to return the Genuine Original Promissory Note Defendants’ acquired in a currency exchange with Plaintiff for the real property Defendant recently unlawfully confiscated through a fraudulent non-judicial foreclosure procedure that was based on the felonious acts of filing numerous false and/or forged documents in an Arizona public office by Defendants.





PREFATORY STATEMENT
1.
Plaintiff has filed this Replevin in Detinet as an action to invoke Plaintiff’s Rights protected pursuant to Arizona Law and Arizona’s Constitution, especially Plaintiff’s Due Process of Law and Property Rights.

2.
Plaintiff states his right to claim pursuant to, inter alia, A.R.S. § 33-807(B) that Defendants may not sell Plaintiff’s real property until this action is concluded. 
The sale of Plaintiff’s real property is relative to the transfer of the Genuine Original Promissory Note, which is currently pendente lite and therefor Defendants are justly barred from selling Plaintiff’s real property until all matters concerning the Genuine Original Promissory Note are settled and/or dismissed by this Court. 
3.
Pursuant to, inter alia, A.R.S. § 33-807(A) Defendants do not and did not possess the Right to sell Plaintiff’s real property as Defendants have not established their position as the True and lawful Creditor and/or Holder in Due Course as required by A.R.S. § 47-3302.
4.
Plaintiff has the substantial right to recover both the Genuine Original Deed of Trust and Genuine Original Promissory Note if Defendants are allowed to unlawfully foreclose on Plaintiff’s real Property. In fact, Defendants MUST present to Plaintiff both the Genuine Original Deed of Trust and Genuine Original Promissory Note at the time Defendants foreclose. Accordingly, Defendants are barred from foreclosing on Plaintiff’s real property until Defendants’ present to Plaintiff and this Court both the Genuine Original Deed of Trust and Genuine Original Promissory Note; and Defendants state on and for the record of this Court under penalty of perjury that Defendants are the True Creditor and Holder in Due Course in the non-judicial foreclosure action commenced to divest Plaintiff of Plaintiff’s lawfully owned real property.

5.
Plaintiff states on and for this Court’s record that Plaintiff is in fact the TRUE OWNER of the real property in question, and that any claim of legal ownership by any party is unsubstantiated; and substantiation notwithstanding, TRUE OWNERSHIP is a higher Right than legal ownership in ALL matters pursuant to Keech v. Stanford 1726, which has never been abrogated by any court in this nation. 

6.
Plaintiff also invokes Plaintiff’s right to replevin action pursuant to, inter alia, A.R.S. §§ 47-2711(2)(b); and 2716(3).

7.
The lawfulness and or fraudulent nature of the non-judicial foreclosure proceeding withstanding or notwithstanding; once Defendants attempt to take possession of the real property in question, Defendants’ are required by the laws of Arizona, especially and specifically, inter alia, A.R.S. § 47-3501, and others, to return the Genuine Original Promissory Note relating to the real property to Plaintiff immediately after the foreclosure or the foreclosure cannot be lawfully considered consummated. 


8.
Accordingly, Plaintiff hereby sues Defendants to recover the Genuine Original Promissory Note in an action of Replevin in detinet. 


9.
Accordingly, Plaintiff also sues Defendants to recover  all copies, certified or not, of the Genuine Original Promissory Note in this action of Replevin in detinet. 


10.
If Defendants acquire all equity, gains and other assets in relation to the real property when Defendants’ acquired said real property; Plaintiff is therefore entitled to all equity, gains and other assets in relation to the Promissory Note. 


11.
Such equity, gains and other assets include, without limitations, any and all funds received from the securitization, fractionalization, insurance pay outs, government “bail outs”, TARP money, and any and all monies Defendants jointly and/or severally received in any way in any relation to the Promissory Note while Defendants, jointly and/or severally, were a Holder and/or a Holder in Due Course of the Promissory Note. 


12.
It is abhorrent and repugnant to the concepts of fairness and equity for Defendants to be allowed to keep the real property and all interest therein AND the Genuine Original Promissory Note and all interest therein and leave Plaintiff with nothing. 




See: JAMES F. JOHNSTON and SANDRA JOHNSTON, Appellants, 


v. JEANNE HUDLETT, Appellee. No. 4D08-4636 [March 31, 2010] 


DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA, 


FOURTH DISTRICT, January Term 2010



“Moreover, in the case of original mortgages and promissory notes,



they are not merely exhibits but instruments which must be 



surrendered prior to the issuance of a judgment. The judgment takes 


the place of the promissory note. Surrendering the note is essential so 


that it cannot thereafter be negotiated. See Perry v. Fairbanks Capital 

Corp., 888 So. 2d 725, 726 (Fla. 5th DCA 2004). The judgment 



cancels the note.” 


13.
More simply stated:



a.
Defendants traded Plaintiff the real property for the Genuine 


Original Promissory Note. 



b.
Defendants are attempting to take back the real property from 


Plaintiff;



c.
Defendants MUST then return the Genuine Original Promissory 

Note to Plaintiff if Defendants are successful in unlawfully converting 

Plaintiff’s real property to Defendants;



d.
Defendants cannot by law be allowed to have both the real 


property and the Genuine Original Promissory Note, such is also 


inclusive of all copies, certified or not, of the Genuine Original 



Promissory Note;


e.
Plaintiff cannot be stripped of all rights and possession of both 


the real property and the Genuine Original Promissory Note;



f.
The law of equity requires that neither party have both the 


Genuine Original Promissory Note and the real property;



g.
Defendants filed false and/or forged documents in a public office 

in Arizona, each filing being a felony under Arizona law; 



h.
Title 47 of the Arizona Revised Statutes requires Defendants to 


return the Genuine Original Promissory Note and all copies, certified 


or not, to Plaintiff once Defendants foreclosed on Plaintiff’s real 


property;


i. 
The foreclosure of the real property is not fully ‘completed’ nor 

‘perfected’ nor consummated until such time as the Genuine Original 


Promissory Note is returned to Plaintiff; 



j.
Defendants may be currently in unlawful possession of the 


Genuine Original Promissory Note and copies thereof, certified or not,;



k.
Plaintiff is currently in possession of the real property as the 


True owner which is one aspect in relation to Defendants’ and 



Plaintiff’s currency transaction;


l. 
There is no basis in law for either party in a “currency exchange” 

and/or other transaction to achieve possession of all items in the 


transaction even after default of a party;



m. 
There is no factual evidence that Plaintiff ever defaulted on 


Defendants’ and Plaintiff’s transaction.


14.
 Plaintiff states on and for the record, and as an offer of proof, in accordance with the testimony of two (2) certified forensic examiners, Plaintiff believes that Defendants jointly and/or separately have violated: A.R.S. §§ 39-161, 33-420,  47-9527, 13-2301 et seq, 33-801 et seq and/or other Arizona laws and if true; Plaintiff believes Defendants have knowingly, intelligently and willfully with full knowledge of the consequences thereof committed felonious acts to unlawfully foreclose on Plaintiff’s real property and have failed to perfect the foreclosure by refusing to return the Genuine Original Promissory Note. 

15.
Accordingly, Plaintiff hereby notifies this Court of numerous felonies Plaintiff believes the evidence proves Defendants have committed, by and through their corporate entities:


a.
 Branzburg v. Hayes, 408 U.S. 665, 696-97 (1972)
“Such activity has been a federal crime since the First Congress, for “the 
common law recognized a duty to raise the `hue and cry’ and report 
felonies to the authorities. . . . It is apparent from this statute, as well as 
from our history and that of England, that concealment of crime and 
agreements to do so are not looked upon with favor. Such conduct 
deserves no encomium.” 

b.
The Courts have concluded that ‘misprision of felony’ is a crime of:


“moral turpitude because it necessarily involves an affirmative act of 
concealment or participation in a felony, behavior that runs contrary to 
accepted societal duties and involves dishonest or fraudulent activity.”


c.
The Supreme Court observed that:


“Concealment of crime has been condemned throughout our history… 
Although the term “misprision of felony” now has an archaic ring, gross 
indifference to the duty to report known criminal behavior remains a badge 
of irresponsible citizenship.”

16.
Upon information and belief, there is and was a broken chain of title to which none of Defendants by and through their Corporations had any right and/or authority to hold the Trustee Sale used to sell Plaintiff’s real property.

17.
Pursuant to, inter alia, A.R.S. §§ 39-161, 33-420, 47-9527, 13-2301et seq, 33-801 et seq, and others, Plaintiff questions the authenticity and validity of all documents recorded and/or notarized by Defendants.
    PLAINTIFF’S A.R.S. TITLE 47 DEMANDS AND CLAIMS
          18.
Plaintiff reaffirms and realleges paragraphs 1 through 17 as if set forth more fully hereinbelow. 

19.
Plaintiff hereby demands Defendants present the instrument pursuant to, inter alia, A.R.S. § 47-3501(B)(2)(a).
20.
Plaintiff hereby demands Defendant present reasonable evidence of Defendants’ authority to present the instrument pursuant to, inter alia, A.R.S. § 47-3501(B)(2)(b).

21.
Plaintiff hereby demands Defendants surrender the instrument to perfect, complete and consummate the foreclosure pursuant to, inter alia, A.R.S. § 47-3501(B)(2)(c).

22.
Plaintiff hereby specifically denies all “fraudulent” and/or incorrect and/or un-validated signatures in any and all documents pursuant to, inter alia, A.R.S. § 47-3308(A).
23.
Plaintiff hereby claims Defendant made an unauthorized change in an instrument that purports to modify in any respect the obligation of a party pursuant to, inter alia, A.R.S. § 47-47-3407 (A)(1).
24.
Plaintiff hereby claims Defendant failed to exercise ordinary care and substantially contributed to an alteration of the instrument pursuant to, inter alia, A.R.S. § 47-3406(A).
26.
Plaintiff reserves the Right to publish Defendants’ response and use said response as Defendants confession to criminal acts and/or violations in memorandums to the I.R.S., S.E.C, and any and all other government entities.

27.
Plaintiff reserves the Right to use Defendants’ response(s) as evidence of fraud 
in any future insolvency proceeding for Plaintiff caused by Defendants’ fraudulent claims.
28.
Plaintiff reserves all Rights to recovery and the Right to initiate other suits for additional recovery.

29.
Plaintiff claims Defendants acts were not harmless and/or unknowing error committed accidently and/or without the knowledge of Defendants.

30.
Plaintiff claims Defendants acted with fraudulent and dishonest intent as a normal course of business as evidenced by Defendants’ corporations repetitive violations of Arizona law to divest True owners of their real property.

31.
Plaintiff claims Defendants actions are conspiratory in nature and as such the corporate shield concepts do not apply in this matter.



    JURISDICTION AND PARTIES

          32.
Plaintiff reaffirms and realleges paragraphs 1 through 31 as if set forth more fully hereinbelow. 


33.
Plaintiff is suing each of the Defendants and/or their successor, individually in their official capacity as President/ CEO, and/or President of Finance and Administration of their Corporations.   
34.
Plaintiff is holding each of the Defendants and/or their successor accountable for what harm their Corporation has done to her.   


35.
Each one of the Defendants and/or their successor, by and through their Corporation (“Defendants”) has caused events to occur within the jurisdiction of the Court from which Plaintiff’s complaint arises.       

36.
At all relevant times, the Defendants committed the acts, caused or directed others to commit the acts, or permitted others to commit the acts alleged in this Replevin.  Any allegations about the acts of the Corporations means that those acts were committed through their officers, directors, employees, agents, and/or representatives while those individuals were acting within the actual or implied scope of their authority.
37.
Your Name Here is a single woman and a citizen and civilian of the State of Arizona.  

38.
 Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.) merged into Homecomings Financial LLC, a Minnesota Corporation authorized to do and is doing business in the State of Arizona.


39.
Defendant, Bruce Paradis and or his successor or predecessor, by and through his Corporation Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.) caused events to occur within the jurisdiction of this Court from which Your Name Here’s Complaint arises.

40.
Mortgage Electronic Registration Systems, Inc., a Delaware Corporation is neither registered nor authorized to do business within the state of Arizona as set forth in the records of the Arizona Corporation Commission.

42.
Defendant R.K. Arnold and or his successor or predecessor, by and through his Corporation, Mortgage Electronic Registration Systems, Inc. has caused events to occur within the jurisdiction of this Court from which Your Name Here’s Amended Complaint arises.


43.
Countrywide Home Loans, Inc., is a California Bank of America Corporation authorized to do, and is doing, business in the State of Arizona.


44.
Defendant Angelo Mozilo, and or his successor or predecessor, by and through his Corporation Countrywide Home Loans, Inc. caused events to occur within the jurisdiction of this Court from which Your Name Here’s Complaint arises.

45.
Recontrust Company, N.A. is a wholly-owned subsidiary of Bank of America, N.A., a North Carolina Corporation  authorized to do, and is doing, business in the State of Arizona.


46.
Defendant, James F. Taylor, and or his successor or predecessor, by and through his Corporation, Recontrust Company caused events to occur within the jurisdiction of this Court from which Your  Name   Here’s Complaint arises.


47.
BAC Home Loans Servicing LP, is a Texas limited partnership registered with the Arizona Secretary of State.


48.
Defendant Brian T. Moynihan and or his successor or predecessor, by and through his Corporation BAC Home Loans Servicing LP has caused events to occur within the jurisdiction of the Court from which Your  Name   Here’s Complaint arises.


49.
 Bank of America is a North Carolina Corporation authorized to do, and is doing, business in the state of Arizona.


50.
Defendant Brian T. Moynihan and or his successor or predecessor, by and through his Corporation Bank of America caused events to occur within the jurisdiction of this Court from which Your  Name   Here’s Complaint arises.

51.
This Court has jurisdiction over this action pursuant to A.R.S. §§47-9207, 47-9210, 12-1251, 12-1252, and others. 

52.
Defendants have caused events to occur in the State of Arizona, which events are the subject matter out of which the claims alleged in this Complaint arise.


53.
That venue and jurisdiction is proper in this court for the Superior Court of the State of Arizona.




CLAIMS FOR DECLARATORY RELIEF
          54.
Plaintiff reaffirms and realleges paragraphs 1 through 53 as if set forth more fully hereinbelow. 

55.
Plaintiff claims Defendants felonious acts of filing false and/or forged documents in a public office in Arizona has greatly damaged Plaintiff financially, in relation to the real property only, to the sum of $$$$$ mortgage amount. 


56.
Plaintiff claims Defendants felonious acts of filing false and/or forged documents in a public office in Arizona has greatly damaged Plaintiff emotionally by causing Plaintiff undue stress, caused alienation of affection from Plaintiff’s loved ones to Plaintiff and from Plaintiff to Plaintiff’s loved ones.

57.
Plaintiff claims Defendants felonious acts of filing false and/or forged documents in a public office in Arizona has greatly damaged Plaintiff’s reputation.


58.
Plaintiff claims Defendants felonious acts of filing false and/or forged documents in a public office in Arizona has greatly damaged Plaintiff’s ability to secure credit by lowering Plaintiff’s “Credit Score.”


59.
Plaintiff claims Defendants are required by law to remunerate Plaintiff in treble amount for the damages Defendants caused Plaintiff pursuant to, inter alia, A.R.S. § 47-9527(A).


60.
Plaintiff claims Defendants are required by law to remunerate Plaintiff in treble amount for the damages Defendants caused Plaintiff pursuant to, inter alia, A.R.S. § 33-420(A).

61.
Plaintiff claims Defendants are required by law to return the Genuine Original Promissory Note and all copies, certified or not, to Plaintiff pursuant to, inter alia, A.R.S. § 47-3501.

62.
Plaintiff claims Defendants are required by equity doctrine to return the Genuine Original Promissory Note and all copies, certified or not, to Plaintiff.


63.
Plaintiff claims Defendants are unjustly enriched by having both the Genuine Original Promissory Note and all copies, certified or not, and the real property.


64.
Plaintiff claims Defendants have unjustly prejudiced Plaintiff by keeping the Genuine Original Promissory Note and all copies, certified or not, after Defendants used felonious acts in an unjust to divest Plaintiff of Plaintiff’s real property. 


65.
Plaintiff claims Defendants have unjustly prejudiced Plaintiff by keeping the Genuine Original Promissory Note and all copies, certified or not, after Defendants used felonious acts in an unjust to divest Plaintiff of Plaintiff’s property rights. 


66.
Plaintiff claims there is no foundation in law to allow Defendants to use known felonious acts committed by Defendants against the State of Arizona to capture rights to non-judicially foreclose on Plaintiff’s real property. 


67.
Plaintiff claims Defendants cannot be harmed financially or any other way by returning the Genuine Original Promissory Note and all copies, certified or not to Plaintiff, except that Defendants may usurp Defendants’ own fraudulent claims to fraudulently and unlawfully as the “Creditor” and/or “Holder in Due Course” in other litigation.


68.
Plaintiff claims no party can be considered harmed by another party when the second party is merely protecting their rights and preventing the first party from succeeding with felonious acts.


69.
Plaintiff claims Defendants cannot refuse to honestly Answer this Replevin using any claim that such answers may be proof of Defendant’s felonious and/or fraudulent acts committed against and/or in any other court and/or action. 


70.
Plaintiff claims this Replevin stands alone and is not related in any way to any other litigation.


71.
Plaintiff claims this Replevin is well founded in law, equity, Arizona juris prudence, and is in accordance with the Plaintiff’s Rights as protected by the Arizona Constitution; and Arizona law.

    FURTHER CLAIMS AND EVIDENCE OF DEFENDANTS’ FRAUD 
          72.
Plaintiff reaffirms and realleges paragraphs 1 through 71 as if set forth more fully hereinbelow. 

73.
On or about April xx, 2000, Plaintiff and her then husband, Husband’s Name Here, purchased certain residential real property located within the jurisdiction of this Court, located at 112345 E. Whatever Dr. Phoenix, Arizona 85000 (“property”).

 
74.
Plaintiff and her husband purchased the property through a currency exchange of their Promissory Note with Countrywide Home Loans, Inc.


75.
On or about May 2010, Plaintiff hired Charles J. Horner and Associates (“Horner”) to conduct a Forensic Examination of documents from Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.) and the current recorded foreclosure documents.


76.
On May xx, 2010, Plaintiff received the Forensic Examination from Horner.  It revealed multiple counts of TILA; RESPA 3500.10; 12 C.F.R.; 24 C.F.R.; 15 U.S.C.; 18 U.S.C.; F.T.C. § 5; and 6500 F.D.I.C. ¶ 19(b)(2)(viii) violations against  Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.).  (Copy of the Forensic Examination is attached hereto as Exhibit 7, see: pages 1-6).  

77.
The Horner Forensic Examination indicates evidence of “Fraud, Malfeasance, and Perjury” resulting in violations of A.R.S. §§ 13-2311, 33-420, 33-804, 33-808, regarding the foreclosure documents, may have been committed by Recontrust Company, N.A. (See: Exhibit 7, pages 6-8).  
78.
Pursuant to the document, Laura Dalley, Assistant Secretary of Mortgage Electronic Registration Systems, Inc. (“MERS”) signed a Corporate Assignment of Deed of Trust in Tarrant County, Texas dated February xx, 2010. (A copy of the Corporate Assignment of Deed of Trust is attached hereto as: Exhibit 9).
79.
Pursuant to the document, Notary, Karen Dejean, personally witnessed the signature of Laura Dalley and verified the same with her Texas driver’s license. (See: Exhibit 9).
80.
According to Horner’s Forensic Examination, the Assigner, MERS does not have offices in Tarrant County, Texas, from which Laura Dalley could have signed the Corporate Assignment of Deed of Trust of behalf of MERS. (See: EXHIBIT 9 and See: Exhibit 7, page 6(1) fraud, malfeasance and perjury).

81.
Upon information and belief, Laura Dalley works for MERS and therefore may not live in Texas nor have a Texas driver’s license.

82.
 Pursuant to the Corporate Assignment Deed of Trust Arizona Dated February XX, 2010, MERS appointed BAC Home Loans Servicing, LP the Beneficiary. 
83.
Pursuant to the document, Melissa Wiley, Assistant Secretary of BAC Home Loans Servicing, LP signed a Substitution of Trustee Arizona in Tarrant County, Texas dated February xx, 2010. (A copy of the Substitution of Trustee Arizona is attached hereto as: Exhibit 10).

84.
Pursuant to the document, Notary, Karen Dejean, personally witnessed the signature of Melissa Wiley and verified the same with her Texas driver’s license. (See: Exhibit 10).
85.
According to Horner’s Forensic Examination, the Assigner, BAC Home Loans Servicing, LP does not have offices in Tarrant County, Texas, from which Melissa Wiley could have signed the Substitution of Trustee Arizona on behalf of BAC Home Loans Servicing, LP. (See: EXHIBIT 10 and See: Exhibit 7, page 7 (1) Defective Substitution of Trustee).
86.
Upon information and belief, Melissa Wiley works for BAC Home Loans Servicing, LP, and therefore may not live in Texas nor have a Texas driver’s license.

87.
 Pursuant to the Substitution of Trustee Arizona dated February XX, 2010, BAC Home Loans Servicing, LP appointed Recontrust Company, N.A. the Successor Trustee. 
88.
Horner’s Forensic Examination indicates that Tiffany Wooten, signed as Team Member of Recontrust Company, N.A. a Notice of Trustee Sale Arizona in Tarrant County, Texas dated February xx, 2010. (A copy of the Notice of Trustee Sale Arizona is attached hereto as: Exhibit 11).
89.
Pursuant to the document, Notary, Karen Dejean, personally witnessed the signature of Tiffany Wooten and verified the same with her Texas driver’s license. (See: Exhibit 11).
90.
According to Horner, Recontrust Company, N.A. does have offices in Tarrant County, Texas. (See: Exhibit 7 pg. 6).

91.
Upon information and belief, pursuant to Horner’s Forensic Examination, employees of Recontrust Company, N.A. may have composed the Corporate Assignment of Deed of Trust and possibly forged the signature of Laura Dalley, as Assistant Secretary of Mortgage Electronic Registration Systems, Inc.

92.
Upon information and belief, pursuant to Horner’s Forensic Examination, employees of Recontrust Company, N.A. may have composed the Substitution of Trustee Arizona and possibly forged the signature of Melissa Wiley, Assistant Secretary of BAC Home Loans Servicing LP.


93.
Horner discovered evidence of possible fraud committed by Notary Karen Dejean who notarized the Corporate Assignment of Deed of Trust, Substitution of Trustee Arizona, and Notice of Trustee Sale Arizona, all dated February XX, 2010 in Tarrant County, Texas. (See: Exhibit 7 pages 6- 8).
94.
Pursuant to Horner’s Forensic Examination, Notary Karen Dejean, who notarized the foreclosure documents dated 2-xx-2010, is employed by Recontrust Company, N.A. and as such, does not have an unbiased interest in the instruments she is acknowledging. (See: Exhibit 7 page 8).
95.
Upon information and belief, Notary Karen Dejean may have not personally witnessed the signatures of Laura Dalley or Melissa Wiley as she claimed with her notarization. 
96.
Upon information and belief fraud may have occurred regarding the notarizations on the foreclosure documents; Plaintiff filed a complaint against notary, Karen Dejean with the Secretary of State of Texas on June 17, 2010. (A copy of the Notary complaint and response is attached hereto as Exhibit 8).

97.
Upon information and belief fraud may have occurred regarding the notarizations on the foreclosure documents, Plaintiff filed criminal charges against Notary, Karen Dejean.  (See: Criminal Offense Investigation Referral dated July xx, 2010 hereby attached as Exhibit 1 See also: Complaint Exhibit 8).

98.
Upon information and belief fraud may have occurred regarding the recorded foreclosure documents, Plaintiff filed criminal charges against R.K. Arnold, James F. Taylor, and Brian T. Moynihan.  (See: Criminal Offense Investigation Referral dated July xx, 2010 hereby attached as Exhibit 1).


99.
Upon information and belief, Plaintiff is concerned that pursuant to Horner’s Forensic Examination, Defendant’s Corporations may have filed and/or recorded numerous forged, fraudulent, and/or false documents into the Maricopa County Recorder’s Office to steal Plaintiff’s property. (See: Exhibits 7, 9 10, 11).
100.
Upon information and belief, Recontrust Company, N.A. may have committed the same acts of  Fraud, Malfeasance, and Perjury listed in the Horner Forensic Examination in Exhibits 12, 13, and 14.
101.
 Once again, according to the Secretary of State of Texas notary search, the notaries appear to be employees of Recontrust Company, N.A.
102.
  All three documents were said to be notarized in the County of Dallas, Texas, where MERS is not registered to do business, nor appears to have a business office location.


103.
Horner, informed Plaintiff that MERS has stated that they are not, and were not, the true beneficiary thereby nullifying the nomination to BAC Home Loans Servicing LP. See: Excerpt from the Mortgage Electronic Registration Systems, Inc. website:

“Normally, where the name of the grantee under the Trustee’s Deed upon 
Sale is different than the name of the foreclosing entity, the Trustee’s 
Deed 
upon Sale states that the "Grantee was not the foreclosing beneficiary." 
This designation triggers the imposition of transfer taxes on the sale. It is 
important to note that in a MERS foreclosure sale, even where the property 
reverts, the name of the grantee will be different than the name of the entity 
foreclosing. Nonetheless, the Trustee’s Deed upon Sale should state that "The 
Grantee was the foreclosing beneficiary." This is because MERS merely 
holds title as nominee for the true beneficiary; it is the true beneficiary that 
has actually foreclosed and acquired title”.
104.
In addition, pursuant to the Deed of Trust dated May xx, 2006, (See: Exhibit 4), MERS acted solely as nominee for Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.)  recorded document no. 0000000000000. 

105.
In that capacity, according to Horner, MERS initiated the foreclosure process by executing and recording certain instruments which sets in place the entities that carry out the process of foreclosure. 
106.
According to Horner, there are many judicial opinions in several different states that MERS does not have the capacity as only a nominee to execute the process of foreclosure or to assign security instruments from one beneficiary to the other.
106.
 In Luis E. Gallardo, 10-04710-MM7, vs Movant US Bancorp,  National Association, as Trustee for CSMC Mortgage-Backed Pass-Through Certificates, Series 2006-7, a recent San Diego Bankruptcy decision handed down by the Honorable Judge Margaret M. Mann, Judge Mann ruled:

“Movant has not supplied evidence that establishes that Movant has standing to seek stay relief. Movant has attached an "Assignment of Deed of Trust" from MERS to Movant, which assigns the trust deed and the related note. But, there is no evidence that MERS ever received an assignment of the note or had the ability to assign the note to Movant. The note attached to the motion does not indicate that the note has been endorsed to Movant or endorsed in blank such that it became bearer paper. Without evidence either that MERS could properly assign the note, or that the note was endorsed to Movant or in blank, Movant has not established standing to seek stay relief.”

107.
On or about June xx, 2010, Plaintiff hired William McCaffrey (“McCaffrey”),  of Housing Mortgage Consultants, Inc., a certified banking “expert witness”  to investigate who is the actual Holder and Holder in Due Course of her Genuine Original Promissory Note, and what entity (if any) has the right to foreclose on her real property. (See: Fee agreement with Housing Mortgage Consultants Inc. Exhibit 15). 
108.
McCaffrey informed Plaintiff, that only a Holder in Due Course has the right to foreclose on the property pursuant to inter alia, U.C.C. § 3-302(d, e, g).
109.
According to McCaffrey, Plaintiffs Genuine Original Promissory Note was sold to Alternative Loan Trust xxxxxxxxxxxx and securitized.

110.
According to McCaffrey, Alternative Loan Trust xxxxxxxxxx has been identified as the Real Party of Interest. (A copy of the Forensic Examination Analysis by William McCaffrey is attached hereto as Exhibit ??).
111.
Plaintiff has never been notified of such by Alternative Loan Trust xxxxxxxx nor any of the Defendants Corporations. 

112.
Upon information and belief, there is no recorded document assigning any rights to Plaintiffs Genuine Original Promissory Note or Genuine Original Deed of Trust to Alternative Loan Trust xxxxxxxx.
113.
McCaffrey stated, since the Genuine Original Promissory Note was sold to Alternative Loan Trust xxxxxxx, Alternative Loan Trust xxxxxxxx could not be the Holder in Due Course with the right to foreclose on Plaintiffs property pursuant to inter alia, U.C.C. § 3-302(d, e, g).
114.
According to McCaffrey, BAC Home Loans Servicing, LP/ Bank of America is the Master Servicer for Alternative Loan Trust xxxxxxxxx, not the beneficiary as the recorded Corporate Assignment of Deed of Trust states. (See: Exhibit 9)
115.
According to McCaffrey, Bank of New York is the Trustee. 
 
116.
Upon information and belief, Alternative Loan Trust xxxxxxxx does not possess a valid chain of title evidencing it is the successor Beneficiary in this matter, and as such is not qualified to act as the “Beneficiary” of Plaintiff’s Deed of Trust as defined by A.R.S.  § 33-801(1).

117.
Upon information and belief, Bank of America is not the true holder in due course or the real party in interest with standing to act as beneficiary of Plaintiff’s Genuine Original Deed of Trust.

118.
Upon information and belief, Bank of America has not put assets at risk or provided consideration in this matter, and does not hold a valid title interest in the instant matter, and does not have standing as a party of interest.


119.
Upon information and belief, BAC Home Loans Servicing LP is not the true holder in due course or the real party in interest with standing to act as beneficiary of Plaintiff’s Genuine Original Deed of Trust.


120.
Upon information and belief, BAC Home Loans Servicing LP has not put assets at risk or provided consideration in this matter, and does not hold a valid title interest in the instant matter, and does not have standing as a party of interest.


121.
Upon information and belief, Recontrust Company, N.A. does not have standing to act as successor trustee with the power of sale.
122.
Upon information and belief, Plaintiff contends she did a currency exchange and not a Loan pursuant to Money Transmitter Law by selling her Genuine Original Promissory Note to Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.) as described in the memorandum decision by U.S.D.C., District of Connecticut, District Judge MARK R. KRAVITZ: 
See: RAYMOND WINTSON McLAUGHLIN and Shakir Ra-Ade Bey, 
Plaintiffs, v. CITIMORTGAGE, INC., Defendant. No. 3:09CV1762 (MRK), 
United States District Court, D. Connecticut. June 11, 2010.

 “Private parties may enter into transactions to trade whatever they agree on 
as having equal value; they are not limited to gold and silver coins. Here, the 
Mortgage Company traded its check for [the] promise to pay on the 
promissory note executed at the time of the mortgage's creation. 
[Plaintiff] in turn traded the check for the house. Neither transaction 
implicates or violates a constitutional restriction on the states.” (Emphasis 
added).

123.
Upon information and belief, Plaintiff contends, Judge Kravitz’s statement: “promissory note executed at the time of the mortgage's creation” is the court’s acknowledgement that the promissory note was not a part of the Deed of Trust. 

124.
Plaintiff contends, that there exists a broken chain of ownership and that none of the Defendant’s Corporations have the right to act as the Trustee or Beneficiary of the Plaintiff’s Genuine Original Deed of Trust pursuant to A.R.S. § 33-301et seq.


125.
By reason of the foregoing a declaratory judgment is both necessary and proper in order to achieve an equitable decision concerning the two (2) items in question; one being the Genuine Original Promissory Note; the other being the real property. 


126.
The Plaintiff has incurred Court costs and fees in this matter.

127.
Should Plaintiff prevail in this matter she is entitled to an award of Court costs and fees pursuant to A.R.Civ.P.

128.
Plaintiff has filed contemporaneously herewith a Motion for a Temporary Restraining Order to enjoin the Defendants from conducting a Trustee’s Sale unless and until such time that the Defendant’s can establish to this Court that they are qualified to act and exercise the powers and remedies of the Trustee, and Beneficiary pursuant to A.R.S. §§ 33-801 et seq. 





SUMMARY
          129.
Plaintiff reaffirms and realleges paragraphs 1 through 128 as if set forth more fully hereinbelow. 

130.
Plaintiff is the True owner of the real property in question.


131.
Defendants will not supply to this Court any evidence substantiating Defendants’ claims of legal rights to the real property in question, and therefore pursuant to the maxim of law “evidence not in this court does not exist” 

Defendants have no evidence proving they are the legal owner. 


132.
Defendants’ are attempting to unlawfully steal real property from its True Owner by committing the felonious act of filing false and/or forged documents in a public office to fraudulently establish legal ownership that does not exist.

133.
Defendants have no lawful standing to foreclose on Plaintiff’s real property. 

134. 
Defendants numerous felonious acts committed against the State of Arizona are prima facie evidence of Defendants malum in se intent.

135. 
Defendants numerous felonious acts committed against the State of Arizona bar Defendants from proceeding against Plaintiff in action.


136.
True ownership is an ancient and un-abrogated common law principle that defeats any and all legal ownership claims, fraudulent or not. 




RELIEF REQUESTED


WHEREFORE, for the foregoing reasons, Plaintiff respectfully requests that this Court enter judgment as follows:


A.
Defendants return the Genuine Original Promissory Note to Plaintiff 
forthwith;

          B.
Order that Defendants correct all filings with the Maricopa County 
Recorder’s Office forthwith;

C.
The foreclosure, unlawful detainer, writs ordered and any and all other 
actions concerning the real property are STAYED until correct all filings with 
the Maricopa County Recorder’s Office the Genuine Original Promissory 
Note is returned by Defendants to Plaintiff;

D.
Defendants are prohibited from substituting any copy, certified or not, for the Genuine Original Promissory Note;

          E.
Order that Defendants correct all filings with the Maricopa County 
Recorder’s Office forthwith;

F.
Award Plaintiff her court costs and fees incurred herein;


DATED: the xxth day of July, in the year of Our Lord, 2010

       BY: ____________________________,
agent     

                          Your  Name   Here, pro per        






 Signed reserving all my rights at A.R.S. § 47-1308
     



VERIFIED STATEMENT


The undersigned Plaintiff, Your  Name   Here, pro per, a woman, and a civilian, hereinafter “Plaintiff”, does solemnly declare and state as follows:


1.
Plaintiff is competent to state the matters set forth herein.


2.
Plaintiff has knowledge of the facts stated herein.


3.
All the facts herein are true, correct and complete, not misleading, to the best of Plaintiffs knowledge and belief, and admissible as evidence, and if called upon as a witness, Plaintiff will testify to their veracity.

DATED: the xxth day of July, in the year of Our Lord, 2010

       BY: ____________________________,
agent     

                          Your  Name   Here, pro per        






 Signed reserving all my rights at A.R.S. § 47-1308




CERTIFICATE OF SERVICE

ORIGINAL and ONE COPY delivered to UNITED STATES DISTRICT COURT, DISTRICT OF ARIZONA, this xxth day of July, 2010. 


I HEREBY CERTIFY that a true and correct copy of the above SECOND AMENDED COMPLAINT has been furnished by certified U.S. Mail on this xxth day of July, 2010 to: 

Certified Mail Number: xxxxxxxxxxxxxxxxxxxxxxxxx



BRYAN CAVE LLP

Robert W. Shely

Michael Dvoren

Two North Central Avenue, Suite 2200

Phoenix, Arizona 85004

Attorney for Defendants:

Brian T. Moynihan

James F. Taylor

Angelo Mozilo

R. K. Arnold

                 BY: ____________________________,
agent     

                          Your  Name   Here, pro per        






 Signed reserving all my rights at A.R.S. § 47-1308
  

  DELETE THE FOLLOWING NOTES:

ALTER PLEADING IF NOT IN ARIZONA:

Arizona Title 47 is the same as the UCC, to decode such:

A.R.S. § 47-3302 = U.C.C. § 3-302. Remove the 47 and move the -.

ARIZONA REVISED STATUTES

FILING FALSE DOCUMENTS:

39-161. Presentment of false instrument for filing; classification

A person who acknowledges, certifies, notarizes, procures or offers to be filed, registered or recorded in a public office in this state an instrument he knows to be false or forged, which, if genuine, could be filed, registered or recorded under any law of this state or the United States, or in compliance with established procedure is guilty of a class 6 felony. As used in this section "instrument" includes a written instrument as defined in section 13-2001. 
33-420. False documents; liability; special action; damages; violation; classification

A. A person purporting to claim an interest in, or a lien or encumbrance against, real property, who causes a document asserting such claim to be recorded in the office of the county recorder, knowing or having reason to know that the document is forged, groundless, contains a material misstatement or false claim or is otherwise invalid is liable to the owner or beneficial title holder of the real property for the sum of not less than five thousand dollars, or for treble the actual damages caused by the recording, whichever is greater, and reasonable attorney fees and costs of the action.

B. The owner or beneficial title holder of the real property may bring an action pursuant to this section in the superior court in the county in which the real property is located for such relief as is required to immediately clear title to the real property as provided for in the rules of procedure for special actions. This special action may be brought based on the ground that the lien is forged, groundless, contains a material misstatement or false claim or is otherwise invalid. The owner or beneficial title holder may bring a separate special action to clear title to the real property or join such action with an action for damages as described in this section. In either case, the owner or beneficial title holder may recover reasonable attorney fees and costs of the action if he prevails.

C. A person who is named in a document which purports to create an interest in, or a lien or encumbrance against, real property and who knows that the document is forged, groundless, contains a material misstatement or false claim or is otherwise invalid shall be liable to the owner or title holder for the sum of not less than one thousand dollars, or for treble actual damages, whichever is greater, and reasonable attorney fees and costs as provided in this section, if he wilfully refuses to release or correct such document of record within twenty days from the date of a written request from the owner or beneficial title holder of the real property.

D. A document purporting to create an interest in, or a lien or encumbrance against, real property not authorized by statute, judgment or other specific legal authority is presumed to be groundless and invalid.

E. A person purporting to claim an interest in, or a lien or encumbrance against, real property, who causes a document asserting such claim to be recorded in the office of the county recorder, knowing or having reason to know that the document is forged, groundless, contains a material misstatement or false claim or is otherwise invalid is guilty of a class 1 misdemeanor. 
47-9527. Unauthorized records; material misstatements; false claims; liability; special action; damages; violation; classification

A. A person who causes a record to be filed or recorded in a filing office and who knows or has reason to know that the record is unauthorized under section 47-9509 or that the record contains a material misstatement or false claim is liable to a debtor, a consumer obligor, a person named as a debtor or the owner or holder of collateral affected by the record for the sum of at least five hundred dollars or for treble the actual damages caused by the record, whichever is more, and reasonable attorney fees and costs of the action, if the person who causes the record to be filed or recorded willfully refuses to terminate or correct the record within twenty days after the date of a written request from the debtor, the consumer obligor, the person named as a debtor or the owner or holder of collateral affected by the record.

B. Any debtor, any consumer obligor, any person named as a debtor or the owner or holder of collateral affected by a record that is unauthorized under section 47-9509 or that contains a material misstatement or false claim may bring an action pursuant to this section in the superior court for any temporary or permanent relief as is necessary to clear or otherwise correct the records of the filing office of the record as provided for in the rules of procedure for special actions. The relief shall be consistent with the practical limitations of the filing system used by the filing office. This special action may be brought based on the ground that the record is not authorized under section 47-9509 or contains a material misstatement or false claim. A debtor, a consumer obligor, a person named as a debtor or the owner or holder of collateral affected by the record may bring a separate special action to clear or otherwise correct the records of a filing office of the record or join the special action with an action for damages as described in this section.

C. If a debtor, a consumer obligor, a person named as a debtor or the owner or holder of collateral affected by a record that is unauthorized under section 47-9509 or that contains a material misstatement or false claim prevails in a special action pursuant to this section:

1. The court may mandate any legal or equitable remedy that is consistent with the practical limitations of the filing system used by the filing office and that is necessary to immediately and effectively clear or otherwise correct the records of the filing office of the record, including ordering the person responsible for filing the record to file a termination statement or take any other action as is necessary to clear or otherwise correct the records of a filing office of the record; and

2. The debtor, the obligor, the person named as a debtor or the owner or holder of collateral affected by the record may recover reasonable attorney fees and costs of the action.

D. The remedies provided in this section are cumulative and are not exclusive to and do not limit any other legal or equitable remedies that may be available to any debtor, any obligor, any person named as a debtor or the owner or holder of collateral affected by a

LAWS FOR COMMERCE:

47-3501. Presentment

A. "Presentment" means a demand made by or on behalf of a person entitled to enforce an instrument:

1. To pay the instrument made to the drawee or a party obliged to pay the instrument or, in the case of a note or accepted draft payable at a bank, to the bank; or

2. To accept a draft made to the drawee.

B. The following rules are subject to chapter 4 of this title, agreement of the parties, and clearing house rules and the like:

1. Presentment:

(a) May be made at the place of payment of the instrument and must be made at the place of payment if the instrument is payable at a bank in the United States;

(b) May be made by any commercially reasonable means, including an oral, written or electronic communication;

(c) Is effective when the demand for payment or acceptance is received by the person to whom presentment is made; and

(d) Is effective if made to any one of two or more makers, acceptors, drawees or other payors.

2. Upon demand of the person to whom presentment is made, the person making presentment must:

(a) Exhibit the instrument;

(b) Give reasonable identification and, if presentment is made on behalf of another person, reasonable evidence of authority to do so; and

(c) Sign a receipt on the instrument for any payment made or surrender the instrument if full payment is made.

3. Without dishonoring the instrument, the party to whom presentment is made may:

(a) Return the instrument for lack of a necessary indorsement; or

(b) Refuse payment or acceptance for failure of the presentment to comply with the terms of the instrument, an agreement of the parties or other applicable law or rule.

4. The party to whom presentment is made may treat presentment as occurring on the next business day after the day of presentment if the party to whom presentment is made has established a cutoff hour not earlier than 2:00 p.m. for the receipt and processing of instruments presented for payment or acceptance and presentment is made after the cut-off hour. 

47-3302. Holder in due course

A. Subject to subsection C of this section and section 47-3106, subsection D, "holder in due course" means the holder of an instrument if:

1. The instrument when issued or negotiated to the holder does not bear such apparent evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call into question its authenticity; and

2. The holder took the instrument:

(a) For value;

(b) In good faith;

(c) Without notice that the instrument is overdue or has been dishonored or that there is an uncured default with respect to payment of another instrument issued as part of the same series;

(d) Without notice that the instrument contains an unauthorized signature or has been altered;

(e) Without notice of any claim to the instrument described in section 47-3306; and

(f) Without notice that any party has a defense or claim in recoupment described in section 47-3305, subsection A.

B. Notice of discharge of a party, other than discharge in an insolvency proceeding, is not notice of a defense under subsection A of this section, but discharge is effective against a person who became a holder in due course with notice of the discharge. Public filing or recording of a document does not of itself constitute notice of a defense, claim in recoupment or claim to the instrument.

C. Except to the extent a transferor or predecessor in interest has rights as a holder in due course, a person does not acquire rights of a holder in due course of an instrument taken:

1. By legal process or by purchase in an execution, bankruptcy or creditor's sale or similar proceeding;

2. By purchase as part of a bulk transaction not in ordinary course of business of the transferor; or

3. As the successor in interest to an estate or other organization.

D. If, under section 47-3303, subsection A, paragraph 1, the promise of performance that is the consideration for an instrument has been partially performed, the holder may assert rights as a holder in due course of the instrument only to the fraction of the amount payable under the instrument equal to the value of the partial performance divided by the value of the promised performance.

E. If the person entitled to enforce an instrument has only a security interest in the instrument and the person obliged to pay the instrument has a defense, claim in recoupment or claim to the instrument that may be asserted against the person who granted the security interest, the person entitled to enforce the instrument may assert rights as a holder in due course only to an amount payable under the instrument which, at the time of enforcement of the instrument, does not exceed the amount of the unpaid obligation secured.

F. To be effective, notice must be received at a time and in a manner that gives a reasonable opportunity to act on it.

G. This section is subject to any law limiting status as a holder in due course in particular classes of transactions.

Black’s law Sixth Edition page numbers:

1299

Replevin in detinet. Replevin action in case where
defendant rightfully obtained possession of property but
wrongfully detains it. Compare Replevin in cepit..

1299

Replevin /raplevan/. An action whereby the owner or person entitled to repossession of goods or chattels may recover those goods or chattels from one who has wrong​fully distrained or taken or who wrongfully detains such goods or chattels. Jim's Furniture Mart, Inc. v. Harris, 42 Ill.App.3d 488, 1 Ill.Dec. 175, 176, 356 N.E.2d 175, 176. Also refers to a provisional remedy that is an incident of a replevin action which allows the plaintiff at any time before judgment to take the disputed proper​ty from the defendant and hold the property pendente lite. Other names for replevin include Claim and deliv​ery, Detinue, Revendication, and Sequestration (q.v.).

Under the following conditions a buyer of goods may have the right of replevin: "The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the securi​ty interest in them has been made or tendered." See U.C.C. § 2-711(2)(b); § 2-716(3).

646

Foreclosure /forklowzhor/. To shut out, to bar, to de​stroy an equity of redemption. Anderson v. Barr, 178 Old. 508, 62 P.2d 1242, 1246. A termination of all rights of the mortgagor or his grantee in the property covered by the mortgage. The process by which a mortgagor of real or personal property, or other owner of property subject to a lien, is deprived of his interest therein. A proceeding in equity whereby a mortgagee either takes title to or forces the sale of the mortgagor's property in satisfaction of a debt. Procedure by which mortgaged property is sold on default of mortgagor in satisfaction of mortgage debt. If proceeds from sale fail to pay debt in full, mortgagee creditor may obtain a Deficiency judg​ment (q.v.).

1134

Pendente lite /pendentiy laytiy/. Lat. Pending the lawsuit; during the actual progress of a suit; during litigation. Matters "pendente lite" are contingent on outcome of litigation.

Pendente lite nihil innovetur
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