
BLASHFIELD 

AUTOMOBILE LAW AND PRACTICE 

T H I R D  E D I T  O N  

VOLUME 14 

Sections 465 to 479 

R E G U L A T I O N S  - 
C O N T R A C T S  

B A I L M E N T S  

Editorial Consultant 

D E A N  FREDERICK D. LEWIS 
University of Miami School of Law 

SANTA CLARA CO. 
LAW LIBRARY 

St. Paul, Minn. 
WEST PUBLISHING C O M P A N Y  



; for the operaaSm 
s possible, g d  
!!x? ordinance mst 
~t to be taxedz 
mers for the 
them by failing* 

2 fees in a stated 
; used in deli- 
:ht Vehicles -- 
ihtory and uarea- 
~usiness,= but there 
osedonallexppess 

s a separate cltsr 
lered infra O 400.U 

7. 

on whether theg are 
or merely kept for 
wsed in one case and 

.. city of P a d d  147 
21. 285 Ky. 2% (Since 
its driving ,in W F- 
~mplicated traffic ad- 
receive benefits d PO- 

:tion). 

avis v. Pelfrey, 147 S. 
285 Ky. 298 (denial of 

tection). 

Southeastern CO. 
P Charlotte, 120 SE. 475, 
668. 

ch. 465 CLASSIFICATION OF MOTOR VEHICLES 5 465.5 
Thus a county ordinance levying a tax for the privilege of 

using the county roads, and fixing no license tax on an automobile 
w d  by the owner or his family for other than commercial pur- 
poses is not unreasonable and arbitrary in the imposition of the 
tax on vehicles used for commercial purposes.ga 

5 465.5 Exemptions in Classifying Commercial Ve- 
hicles 

Library References: 
C.J.S. Motor Vehicles 3 63 et seq. 
West's Key No. Digests, Automobiles -78. 

In the classification of commercial vehicles, certain exemp 
tions are permissible and are not unreasonable, for example the 
exemption of persons using the highway for the transportation of 
their own goods, in their own privately owned vehicles, from a 
statute imposing a license tax on auto transportation companies, 
who use the highway for the carriage of passengers or freight for 
hire as a private or contract carriers,= vehicles used 
exclusively for carrying school children from a statute fixing li- 
cense fees of auto transportation operators of motor 
vehicles transporting their own property or employees or both 
from a tax measure to provide revenue for public highways out- 

Or;--Kellaher v. City of Portland, 
110 P. 492, 112 P. 1076, 57 Or. 
575. 

Tem-Ogilvie v. Hailey. 210 S.W. 
645, 141 Tenn. 392. 

VL-State v. Caplan, 135 A. 705, 
100 vt. 140. 

28. Ah-Hill V. Moody, 93 SO. 422, 
207 Ala. 325. 

167. 138 Ohio St. 410. as showing 
that a statute exempting school 
buses from a motor vehicle Ii- 
cease tax is valid. 

Ca1.-Bacon Service Corp. v. Huss, 
248 P. 235, 199 Cal. 21, error dis- 
missed 48 S.Ct. 158. 275 U.S. 507, 
72 L.Ed 397; Ex parte Schrnolke. 
248 P. 244, 199 Cal. 42, error dis- 
missed Schmolke v. O'Brien. 47 S.  
Ct. 244, 273 U.S. 646, 71 L.Ed. 

29. 1daho.Smallwood v. Jeter, $20. 
244 P. 149.42 Idaho 169 -- 

Idah0.4mallwood v. Jeter, 244 p. 
Nev.-Ex parte Iratacable, 30 P2d 149, Idaho 169. 

284, 55 Nev. 263. 
lowmi.-Iowa Motor Vehicle Ass'n v. 

30. U.S.-Brashear Freight Lines v. ~~~d of ~ ~ i l ~ ~ ~ d  221 N. 
Pub'ic of W. 364, 207 Iowa 461. 75 A.L.R. 1, 
sour& D.C.Mo., 23 F.Supp. 865, ap- 50 S.Ct 151, 280 U.S. peal dismissed 59 S.Ct. 480. 306 529, 74 LEd. 595- U.S. 204, 83 L.Ed. 608. rehearinr! 
denied 59 S.Ct 784, 306 U.S. 669, --State v. Le Febvre, 219 N.W. 
83 LEd. 1063. 167, 174 Minn. 248. 

31. Cited by the court in State ex Nev.-Ex parte Iratacable, 30 Pad 
rel. Walls v. Wallace, 35 N.E2d 284, 55 Nev. 263. 

9 

Rich
Underline

Rich
Highlight

Rich
Underline

Rich
Highlight

Rich
Highlight

Rich
Underline

Rich
Highlight

Rich
Underline

Rich
Highlight



3 465.5 REGISTRATION AND LICENSE Ch. 465 

side cities,sz motor carriers operating within city limits from a 
motor vehicle license tax on the theory that such vehicles may be 
called upon by the municipalities themselves to pay a license tax 
or similar charge:' taxicabs or private carriers operating within a 
certain radius of city limits from an act regulating and licensing 
motor carriers:' carriers transporting or delivering dairy prod- 
ucts or farm productsw or livestock,* operators of hearses or 
ambulances,37 operators of hotel or sight-seeing busses, and vari- 
ous other ~ehicles.~a 

32. Ala--Griffin v. Edwards, 68 So. 
2d 705.260 A l a  12. 

Gal.-Bacon Service Corp. v. Huss. 
248 P. 235, 199 CaL 21, error dis- 
missed 48 S.Ct 158, 275 U.S. 507, 
72 LEd. 397; Ex parte Schmolke. 
248 P. 244, 199 Cal. 42, error dis- 
missed Schmolke v. O'Brien, 47 S. 
Ct. 244. 273 U.S. 646, 71 L.Ed. 
820. 

Contractor's own equipment 
Act licensing and regulating motor 

carriers held not discriminatory be- 
cause exempting transportation of 
highway contractor's own equipment 
in his own motor vehicle. Ex parte 
Iratacable, 30 P2d 284, 55 Nw. 263. 

C01o.--Colorado Contractors Ass'n v. 
hbl ic  Utilities Commission, 262 
P.2d 266. 128 Colo. 333. 

SS. CIL-Ex parte Bush, 56 P.2d 
511, 6 Cal.2d 43; Ex parte Schmol- 
ke, 248 P. 244, 199 Cal. 42. error 
dismissed Schmolke v. O'Brien, 47 
S.Ct. 244. 273 U.S. 646, 71 L.Ed. 
820. 

Exemption from fuel tax 
Autobus operators, paying munici- 

Mia-State v. Le Febvre, 219 N.W. 
167, 174 Minn. 248. . 

Neb.-In re Rodgers, 279 N.W. 800, 
134 Neb. 832. 

Passengers or fanu produets 
Statute imposing license tax on 

private motqt vehicle carriers for 
hire held not unconstitutional by 
reason of exception of vehicles haul- 
ing passengers or farm products be- 
tween points without railroad facili- 
ties and not passing through or be- 
yond municipalities having such fa- 
cilities. Aero Mayflower Transit Co. 
v. Georgia Public Service Commis- 
sion, 55 S.Ct. 709, 295 U.S. 285, 79 
L.Ed. 1439. 

Invalid exemption 
Statute imposing a fee for use of 

highways, but exempting retailers 
delivering only gas and gas products 
from bulk station directly to farmer 
and of farmers hauling lignite coal. 
if done for other farmers in exchange 
for work and not for cash, held un- 
constitutional as being based on ar- 
bitrary and discriminatory classifica- 
tions. Figenskau v. McCoy, 265 N.W. 
259.66 N.D. 290. - -  - 

pal license t& of stated sum annual- 
ly instead of gross receipts tax, held 36. Neb.-In re Rodgers, 279 N.W. 

exempt from motor fuel tax. Licata 800, 134 Neb. 832. 

v. New Jersey State Board of Tax Nw.-Ex park Iratacable, 30 P.2d 
Appeals, 169 A E41, 12 N.J.Misc. 15, 284, 55 Nev. 263. 
affirmed 172 A 566, 113 N.J.L. 36. 

S7. Nev.-Ex parte Iratacable, 30 
34. Nw.-Ex parte Iratacable, 30 P.2d 284, 55 Nw. 263. 

P.2d 284, 55 Nev. 263. 
38 Cat-Sequoia Nat. Park Stages 

35. Ga--Southern Transfer Co. v. Co. v. Sequoia & General Grant 
Harrison, 155 S.E. 338, 171 Ga. Nat Parks Co., 291 P. 208, 210 
358. Cal. 156. 
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Ch. 465 
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Chapter 466 

LICENSE AND LICENSE FEES IN GENERAL 

sec 
466.1 Licenses in General. 
4662 License Fees in General. 
-3 License Fee Imposed under Police Power or as Revenue Meas- 

ure. 
466.4 - Tests for Determining Whether Fee Imposed under Police 

Power or for Revenue. 
466.5 Presumptions and Burden of Proof as to Reasonableness of Fee. 
466.6 Theory of Registration Fee for Revenue Purposes. 
466.7 Combiiation of Police and Taxing Powers in Same Statute. 
466.8 Weight or Value as Basis of Tax. 
466.9 Amount of Tax 
466.10 Occupation Taxes. 
466.11 Double Taxation. 
466.12 Exemptions. 
466.13 - Municipal and Other Governmental Vehicles. 
466.14 Liability for Fee as Dependent on Use of Automobile on Road. 
466.15 Gross Earnings Tax. 
466.16 Recovery Back of Fees. 
466.17 Refunds. 
466.18 Payment, and Penalties for Nonpayment. 
466.19 Lien. 
46620 Disposition of Taxes or Fees. 
466.21 In junction Suits. 
466.22 Driving Instructors. 
46623 Rolling Stores; Using Streets to do Business. 
466.24 House Trailers. 
466.25 Caravans, Transportation by. 
466.26 Collection and Enforcement. 

Library References: 
C.J.S. Motor Vehicles 00  14, 146 et seq. 
West's Key No. Digests, Automobiles -129 et seq. 

3 466.1 Licenses in General 
~ e s e a r b  Note: 

Licensing and registration of private motor vehicles. is consid- 
ered infra 8 467.1 et seq. Licensing of chauffeurs and drivers is 
considered infra 9 468.1 et seq. As to the power of a state or mu- 
nicipality to vary licensing requirements based upon classification 
of the vehicles or operators, see 00 465.1465.7 supra 

Library References 
C J.S. Motor Vehicles 0 146 et seq. 
West's Key No. Digests, Automobiles -130. 

A license to operate a motor vehicle is granted under the in- 
herent right of a state or municipality to regulate its use on the 

15 



5 466.1 REGISTRATION AND LICENSE Ch. 466 

public highways or strects.l It is a personal privilege which is 
neither transferable nor vendible, and is in no sense a contract 
between the state and the licen~ee,~ for, unless there is authority 
under the law to make a transfer of a license, the license expires 
with the transfer of the motor vehicle to which it is a t t a ~ h e d . ~  

1. Cited by the court in Ingels v. Miss.-Allen v. City of Kosciusko, 
Boteler, C.C.A.Cal., 100 F.2d 915, 42 So.2d 388, 207 MISS. 343 (taxi- 
919, affirmed 60 S.Ct 29, 308 U. cab permit not a vested or prop- 
S. 57, 521, 84 L.M. 78, 442. erty right). 

CaL-Lord v. Henderson, 234 P.2d Mo.-State ex rel. and to Use of 
197, 105 Cal .~pp .  426, appeal dis- public Service Commission v. 
missed 72 S.Ct 561, 342 US. 937, Blair, 146 S.W.2d 865, 347 Mo. 220. 
96 L.Ed. 697. 

NJ.-"License" t o  operate motor ve- Ky.--Smith v. Commonwealth, 194 
S.W. 367, 175 Ky. 286. hicle is mere privilege, and not a 

contract or property right. Gar- 
Mass.-Rumme1 v. Peters, 51 N.E.2d ford Trucking v. Hoffman, 177 A. 

57, 314 Mass. 504. 882, 114 N.J.L 522. 
N.Y.-Papiernick v. City New Pa.-Rineer v. Boardman, 32 D. & C. 

York, 115 N.Y.S.2d 454, 202 Misc. 27, 45 ~ ~ ~ ~ h .  78. 
717. 

Tex.-Ex parte Schutte, 42 S.W.2d 
252. 118 TexCr.R. 182. 

State's power exclusive 
The exclusive power to regulate 

the Licensing of motor vehicles and 
to regulate their use of the public 
highways rests with the state and 
the city cannot legislate on this sub- 
ject. Sperling v. Valentine, 28 N.Y. 
S.2d 788, 176 Misc. 826. 

Where a bona fide regulation of an 
occupation by city is concerned, a 
license may be required even though 
the nature of the occupation im- 
plies the use of streets by a motor 
vehicle. Sperling v. Valentine, 28 
N.Y.S.2d 788, 176 Misc. 826. 

Purpose of license 

Registration of automobiles is for 
Purpose of exercising control of right 
to use highways, and certificate of 
registration constitutes a "license" to 
operate in accordance with such con- 
ditions as are imposed. Steves v. Ro- 
bie, 31 k 2 d  797. 139 Me. 359. 

License to use highways, conferred 
by certificate of registration of auto- 
mobile is "privilege" and not "con- 
tract" o r  "property", and state may 
make such rules for the issuance of 
the certificate as state deems proper. 
Steves v. Robie, 31 A.2d 797, 139 Me. 
359. 

Civil rights 

The permission to operate a motor 
2. AIL-Foshee v. State, 72 So. 685, vehicle upon the highways of the 

15 Ala.App. 113. certiorari denied c~~~~~~~~~~ is not embraced with- 
73 So. 999, 198 Ala. 689. in the term civil rights, nor is a li- 

D.C.-Stewart v. District of Colum- cense to  do so  a &tract o r  a right 
bia, Mun.App., 35 A.2d 247 (taxi- of property in any legal or constitu- 
cab license not transferrable). tional sense. Appeal of Klepeis, 20 

Mc-Burnham v. Burnham, 156 A 
Leh.L.J. 59. 

823, 130 Me. 409. 3. Utah.-Bleon v. E m e v ,  209 P. 
Mass.-Burgess v. City of Brockton, 627, 60 Utah, 562. 

126 N.E. 456, 235 Mass. 95. 
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Ch. 466 . 
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City of Kosciusko. 
!07 Miss. 343 (taxi- 
. a vested or prop- 
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2 Commission V. 
2d 865, 347 Mo. 220. 
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522. 

58 
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139 Me. 359. 
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any legal or eonstitu- 
ippeal of Klepeis, 20 

,n v. Emery, 209 P. 
582. 

ch. 466 LICENSE AND LICENSE FEES 3 466.2 
Its object is to confer a right or power which does not exist 

without it and the exercise of which without the license would be 
illegal,4 and as legally interpreted it signifies the intangible right 
granted the licensee as well as the instrument which is the evi- 
dence of the grant5 The fact that a driver is unlicensed, however, 
will not preclude him from recovering for injuries sustained in a 
collision caused by another driver., 

All the statutes of a state covering the general subject of li- 
censing and taxing motor vehicles or the use thereof should be 
construed together.? 

5 466.2 License Fees in General 
Research Note: 

The amount of tax which can be levied is considered infra 
4 466.8. 

Library References: 
C.J.S. Motor Vehicles 4 158. 
West's Key No. Digests, Automobiles -141. 

A motor vehicle license or registration fee is a privilege tax or 
an excise tax a levied in exercise of the police power to control 
and regulate travel on the public highways. It is distinguished 
from a tax on property as such, which is imposed for producing 
revenue for public purposes.@ That is, when levied it is not con- 

4. Ga-Inter-City Coach Lines v. 
Harrison, 157 S.E. 673, 172 Ga. 390. 

Ky.-Harlow v. Dick. 245 S.W.2d 616. 

5. Conn--Connecticut Breweries 
Co. v. Murphy, 70 A. 450, 81 Corn. 
145. 

Mi-Moore v. City of St. Paul. 63 
N.W. 1087.61 Minn. 427. 

N.Y.-Aldrich v. City of Syracuse, 
236 N.Y.S. 614, 134 Misc. 698. 

6. CaL-Espe v. Salisbury, 68 Cal. 
Rptr. 7 s  

200; State ex rel. Walls v. Wallace, 
35 N.E.2d 167, 138 Ohio St. 410. 

Tern.-Silver Fleet Motor Exp. v. 
Carson. 2t9 S.W.2d 199. 188 Tern. 
338 (not ad valorem taxes). 

Quai protection 
A tax on privilege of using private 

motor vehicles, being excise tax, is 
not objectionable as denying equal 
protection of laws and demands of 
equality and uniformity in taxation. 
but is valid, unless inherently op- 
pressive or unreasonably classifying 
persons or objects. State ex rel. 

Mo.-Siess v. Layton, 417 S.W.2d 6. Hamen v. salter. 70 P.2d 1056, 190 
Wash. 703. 

7. Kam-State ex rel. Sullivan v. 
Hickman, 89 p2d 903, 149 K ~ ~ .  9- Cited by the in Ingels. Di- 
QRK rector of Motor Vehicles -v. Bo- w-. 

teler, C.C.A.Ca1.. 100 F.2d 915. 

8. Ohio.-Columbus & Southern 919, affirmed 60 S.Ct. 29, 308 U. 

Ohio Electric Co. v. West. ADD., S. 57, 521, 84 L.Ed 78, 442. 
- - -  - 

36 N.E.2d 1, appeal dismissed 37 Ah-Foshee v. State, 72 So. 685. 15 
N.E2d 41, 138 Ohio St. 553, af- Ala.App. 113, certiorari denied 73 
firmed 42 N.JUd 906, 140 Ohio St. So. 999, 198 Ala. 689. 

14 ~tashfie~d A U ~ O  ~ a w  3rd Ed.--2 17 
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sidered as a tax on the motor vehicle itself, but for the privilege 
of using the highways. As such it is in the nature of compensa- 
tion for damage done to the roads, and is properly based not on the 
value of the machine, but on the amount of destruction it may 
cause.1° The collection of such a tax by way of a tollage or license 
for the use of public ways by motor vehicles has been upheld in 
many jurisdictions," and the constitutional provision requiring 
uniformity in taxation has no application to license fees as such, 
since taxation as therein referred to relates to taxation in the 
general acceptance of the term as upon property." 

Fo 
to be k 
ments ( 
that ta- 

Sil 
a licen! 
munici] 
nicip! 
enactcc 

Ark.-Crane v. Crane, 199 S.W2d Mo.-State ;ex rel. McClung v. Beck- 
316, 211 Ark. 55; Wiseman v. Mad- er, 233 S.W. 54. 288 Mo. 607. 
ison Cadillac Co., 88 S.W.2d 1007, 
191 Ark. 1021, 103 k L . R  l2Q8. 

CaL-Kelly v. City of San Diego, 147 
P.2d 127, 63 Cal.App.2d 638 

Co1o.-Ard v. People, 182 P. 892, 66 
Colo. 480. 

Idaho.-Ex parte Kessler, 146 P. 113, 
26 Idaho, 764, LRA.l915D, 322, 
Ann.Cas.l917A, 228. 

Ky.-Reeves v. Deisenroth, 157 S.W. 
2d 331, 288 Ky. 724, 138 k L . R  
1493. 

Miss.-State v. Lawrence, 66 So. 745, 
108 Miss. 291, Ann.Cas.1917E. 322. 

NJ.-Kane v. Titus, 80 A. 453, 81 
N.J.L. 594, L.RA.1917B. 553, Ann. 
Cas.l912D, 237, affirmed 37 S Ct. 
30, 242 U.S. 160, 61 L.Ed. 222; 
State v. Unwin, 68 k 110, 75 N.J.L. 
500, affirming Unwen v. State, 64 
A 163, 73 N.J.L 529. 

Ohio.-State ex rel. Brunenkant v. 
Wallace, 30 N.E.2d 696, 137 Ohio 
St. 379. 

Tet-Payne v. Massey, 196 S.W2d 
493, 145 Tex. 237; Atkins v. State 
Highway Department, TexCiv. 
App., 201 S.W. 226. 

Resr NJ.-Kane v. Titus, 80 A. 453, 81 N. 
J.L 594, L.R.k1917B, 553, Ann. 
Cas.l912D, 237, affirmed 37 S.Ct. 
30, 242 U.S. 160, 61 L.Ed. 222. 

p o w  
Th 

police J 

ture oi 
Or.-Northwestern Auto Co. v. 

Hurlburt, 207 P. 161, 104 Or. 398. 

Equalization fees 1s. Col 
don . 
Colo 

The act imposing equalization fees 
on vehicles propelled by motors 
burning fuel not subject to state 
motor vehicle tax laws is not equiva- 

Pa-Sh. 
Messr 
4'w 
347 1- 
ing d 
U.S. 5 
on r n l  

lent of income tax levy, but fixes rea- 
sonable compensation for use of 
state's highways by such vehicles. 
Rocky Mountain Lines v. Cochran, 
299 N.W. 596. 140 Neb. 378. 

11. Mass.--Opinion of Justices, In 
re, 148 N.E. 889, 250 Mass. 591. 

Statu: 
ton mii 
sons c 
vehicles 
own pr 
P- h 
as to bc 
vision 
tain cl: 
tion. 1 
Manleg. 

N.D.-State v. Kromarek, 52 N.W.2d 
713. 78 N.D. 769, certiorari denied 
72 S.Ct. 1064, 343 U.S. !X8, 96 L. 
M. 1364 (no violation of due proc- 
ess). 

12. Co10.-Public Utilities Commis- 
sion v. Manley, 60 PZd 913, 99 
Colo. 153. 

10. CaL-Valley Motor Lines v. Ri- 
ley, 73 P2d  288, 23 CalApp.2d 208. 

Fla-Jackson v. Neff, 60 So. 350, 64 
Fla. 326, dismissed 35 S.Ct 792, 
238 U.S. 610, 59 LEd 1488. Co1o.--Colorado Contractors Ass'n v. 

Public Utilities C0IlllIliSSiOn, 262 P. I d a b o . &  parte f(essler, 146 p. 113, 
2d 266, 128 Colo. 333 (ton-mile tax). 26 ldaho, 764, L.R.A 1915D, 322, 

Iowa-State v. Robbins, 15 N.W.2d Ann.Cas.l917& 228. 
877, 235 Iowa 602. 
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466 LICENSE AND LICENSE FEES 9 466.3 
For the same reason, automobile license taxes have been held 

to be beyond the reach of various other constitutional require- 
ments deemed to control Pmperty taxes IS such as a requirement 
that taxation be in proportion to value." 

Since the ultimate police power upon which the right to levy 
license tax resides is in the state, a state may provide that no 

municipality may levy a use tax even upon vehicles using its mu- 
nicipal roads. In this case, no valid municipal license tax may be 
enacted by a city or town.= 

p 466.3 License Fee Imposed under Police Power or 
as Revenue Measure 

Research Note: 
License fees based upan a combination of palice and taxing 

powers in the same statute are considered i n f n  9 466.7. 

The question of whether a license fee is imposed under the 
police power or as a revenue measure depends more upon the na- 
ture of the fee than the use made of the motor vehicle. Thus, 

13. Co1o.-Public Utilities Commis- firmed App., 113 N.E2d 121 (house 
sion V. Manley, 60 P.2d 913, 99 trailer). 
Colo. 153. 

pa-Shirks Motor E x p .  Corp. v. 
Messner, 100 A.2d 913, 375 Pa. 450, 
appeal dismissed 74 S.Ct 639, 640, 
347 U.S. 941, 98 L.Ed 1090, rehear- 
ing denied 74 S.Ct 775. 776. 347 
U.S. 970, 98 LEd. 1 1 11 (not a "tax 
on motor vehicles o r  operators"). 

Double license tax 
Constitutional requirement that 

taxation must be in proportion to 
value held applicable only to proper- 
ty taxes and does not affect power 
of Legislature to impose double li- 
cense tax on operation of automo- 
biles on ~ u b l i c  hiehwavs. Ineels v. 
Riley, 5 3 - ~ 2 d  939r5 ~ a 1 . 2 d  154. 103 

Exemptions A.L.R 1. 
Statute levying three-mill tax per 

ton mile for use of highways by per- 15. N.Y.-McLean Trucking CO. V. 
sons operating their own motor City of New York, 116 N.Y.S.2d 
vehicles for transportation of their 2921 202 Mist. 604; Papiernick V. 
own property for commercial pur- City of New York. 115 N-Y.S.2d 

poses held not a "property tax" so 4541 '02 'I7- 
as to be subject to constitutional pro- Tex-Payne v. Massey, 196 S.W.2d 
vision prohibiting exemption of cer- 493, 495, 145 Tex. 237 (under a 
tain classes of property from taxa- statute exacting a license or regis- 
tion. Public Utilities Cornmission v. tration fee and prohibiting such a 
Manley, 60 P.2d 913, 99 Coio. 153. fee by municipalities, a municipal- 

ity could not impose a street rental 
14. Gal.--City of Los Angeles v. charge on taxicabs); A B C Storage 

Riley, 59 P.2d 137. 6 Cal2d 621. & Moving Co. v. City of Houston, 
Tex.CivApp., 269 S.W. 882 (city 

Oh*o.-Ra~a v. Haines, Com.PI.. 101 may require license but CaMOt re- 
N.E.2d 733, appeal dismissed 108 quire payment of fee for issuance 
N.L2d 833, 158 Ohio St. 275, af- thereof). 
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8 466.3 REGISTRATION AND LICENSE Ch. 466 

when license fees are imposed for the sole or main purpose of 
raising revenue, they are in effect taxes.l6 

Although registration or license fees for the purposes above 
stated may be required under either the police power l7 or the tax- 
ing power of the state, the considerations governing the determi- 
nation of the validity of the fee when exacted under one power 
are not the same as those determining such validity when imposed 
under the other. It is therefore important to determine which 
power the legislative body has attempted to exercise in imposing 
the particular feels 

For example, constitutional provisions requiring that taxes 
be levied uniformly on all subjects in the same class,lB and that 

16. U.S-Ziemer v. Babcock & Wil- 18. U.S-Hendrick v. State of 
cox Co., D.C.Nev., 22 F.Supp. 384. Maryland, 35 S.Ct 140, 235 U.S. 

610, 59 L E d  385. 
Cal-Ex parte Bush, 56 P A  511, 6 

Cal2d 43 (revenue measure). Ark--City of Van Buren v. Lawson, 
255 S.W. 295, 160 Ark. 631. 

0kl.-Ex parte Mayes, 167 P. 749, 64 
Okl. 260. Idaho.-Ex parte Kessler, 146 P. 113, 

26 Idaho, 464. L.R.A.1915D. 322, 
Vt.-State v. Williams. 135 A. 713. Ann.Cas.1917A. 228. 

Im vt. state v. C.plan* 135 Iowa.-Solberg v. Davenport, 232 N. 
A 705. 100 Vt. 140. W. 477. 211 Iowa, 612. 

Privilege tax 
A privilege tax on automobiles is 

a "tax" as distinguished from a "toll" 
and is not an exercise of the "police 
power" of the state, as distinguished 
from the "taxing power." Roberts v. 
Federal Land Bank of New Orleans, 
196 So. 763, 189 Mis.  898. 

17. Monti-Anderson v. Commercial 
Credit Co., 101 P.2d 367, 110 Mont 
333 ("police regulation" designed to 
deter auto thefts and apprehend 
thieves). 

Neb.-Rocky Mountain Lines v. Coch- 
ran. 299 N.W. 596. 140 Neb. 378. 

Provisions of revenue nature 
The statutes relating to registra- 

tion of motor vehicles and license 
fees, are "regulatory" and not "reve- 

N.J.-Kane v. State. 80 A 453, 81 N. 
J.L 594, LRA1917B. 553. Ann. 
Cas.1912D. 237, affirmed Kane v. 
State of New Jersey, 37 S.Ct 30, 
242 U.S. 160, 61 LEd. 222. 

Or.-Briedwell v. Henderson. 195 P. 
575, 99 Or. 506 (preamble of statute 
may be used to determine intent of 
legislature). 

Extrinsic evidence not admissible 
That the intention of the board of 

commissioners of a town in enacting 
an ordinance licensing and regulat- 
ing automobiles was to levy a tax, 
and not to provide a police regula- 
tion, cannot be shown by extrinsic 
evidence, but the intention can be as- 
certained only from the face of the 
ordinance. Thompson v. Town of 
Lumberton, 108 S.E. 722, 182 N.C. 
260. 

nue" measures, notwithstanding that 
19. G..--Lee v. State, 135 S.E. 912, statutes contained provisions of reve- 

163 Ga 239. nue nature. Carter v. State Tax Com- 

they be col 
ation for a 
or registra 
to the ope 
statute is n 
registratio 
power of t: 
of the fee 
imposed fc 

,, 9% and the val 
vehicle.LJ 

I . A tit\ 
and operat 

20. Id8ho.- 
113, 26 1' 
322, Ann.C 

Miss.-State 
108 Miss. 

&.-State ( 

er. 233 S., 

=-Ex pa 
Olrt 654. 

Ta-Atkin 
partment, 

21. Cited b 
Massey. 1 
Tex, 237. 

Ark.-Balda 
208 S.W.2 

Cd0.-Ar d 
Colo. 480. 

Idaho.--Gar: 
CQ. v. Pfc 
576 (unifc 
not applic 

Mo.-Samuc 
ucts Co. . 
167 Md. 
provision 
in&. 

GF 
."F 
:>* 

Miss-State 
108 Miss. 

mission, 96 P2d 727, 98 Utah 96, 126 Idaho.-Ex parte Kessler, 146 P. 113, 
ALR. 1402. 26 Idaho, 464, L.R.A.1915D. 322, 

Ann.Cas.l917~, 228. 
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,ring that taxes 
:lass," and that 

:k v. State of 
..Ct. 140, 235 U.S. 
3. 

I Buren v. LawSon. 
60 Ark. 631. 

Kessler, 146 P. 113. 
LR.A.1915D. 322, 
228. 

Davenport, 232 N. 
wa, 612. 

te. 80 A. 453, 81 N. 
11917B, 553, Ann. 
, affirmed Kane v. 
Jersey, 37 S.Ct. 30, 
1 LEd. 222. 

Henderson, 195 P. 
(preamble of statute 
determine intent of 

P not admissible 
tion of the board of 
i a town in enacting 
ensing and regulat- 
was to levy a tax, 
ide a police regula- 
shown by extrinsic 
intention can be as- 

rom the face of the 
Impson v. Town of 

S.E. 722, 182 N.C. 

State, 135 S.E. 912, 

3 Kessler. 146 P. 113, 
4, L.R.A.l915D, 322, 
\. 228. 

Ch. 466 LICENSE AND LICENSE FEES § 466.3 
they be collected according to regulations which insure a just valu- 
ation for all property subject to the tax,m do not apply to license 
or registration fees imposed under the police power as conditions 
to the operation of private automobiles upon the highway.%' A 
statute is not invalid, therefore, which provides for the payment of 
registration fees in varying amounts depending upon the horse- 
power of the vehicle.=% The legislature need not base the amount 
of the fee upon the value of the motor vehicle because the fee is 
imposed for the right to use the automobile upon the highway, 
and the value of this right is not affected by the value of the motor 
vehicle.a3 

A city ordinance imposing a fee for the regulation of the use 
and operation of motor vehicles is generally a police regulation," 

20. Idaho.-Ex parte Kessler, 146 P. N.Ud 833. 158 Ohio St. 275, af- 
113, 26 Idaho, 464, LR.A.1915D. firmed, App., 113 N.E2d 121 (uni- 
322, Ann.Cas.1917A. 228. formity of taxes). 

-.-State v. Lawrence, 66 So. 745, Term.-Large v. City of Elizabethton, 
108 Miss. 291, Ann.Cas.1917E. 322. 203 S.W2d 907, 185 T e a  156. 

Mo.-State ex rel. McClung v. Beck- 
er. 233 S.W. 54. 288 Mo. 607. Invalid statute 

W.-Ex parte Shaw, 157 P. 900, 53 
Okl. 654. 

Tez-Atkiis v. State Highway De- 
partment, Civ.App.. 201 S.W. 226. 

21. Cited by the court in Payne v. 
Massey, 196 S.W2d 493, 495, 145 
Tex. 237. 

&-Baldwin v. City of Blytheville, 
208 S.W2d 458, 212 Ark. 975. 

Co10.-Ard v. People, 182 P. 892, 66 
Colo. 480. 

Idaho.--Garrett Transfer & Storage 
Co. v. Pfost, 33 P2d 743, 54 Idaho 
576 (uniformity of taxes provision 
not applicable to licensing). 

Mo.-Samuel Bevard Manuro Prod- 
ucts Co. v: Baughman, 173 A 40, 
167 Md 55 (uniformity of taxes 
provision not applicable to licens- 
ing). 

Miss.-State v. Lawrence, 66 SO. 745. 
108 Miss. 291. Ann.Cas.1917E. 322. 

Statute, making right to operate 
automobile upon public highway de- 
pendent upon whether person had 
paid his personal property taxes on 
property other than the vehicle to be 
licensed, did not relate to any of the 
subjects to which police power ex- 
tended but was simply a revenue 
measure, adjunctive to enforcing col- 
lection of taxes on personal property. 
Schoo v. Rose, Ky.. 270 S.W.2d 940. 

22. Tez-Atkins v. State Highway 
Department, Civ.App.. 201 S.W. 
226. 

23. Idaho.-& parte Kessler, 146 P. 
113. 26 Idaho. 464. L.RA1915D. 
322, Ann.Cas.l917& 228. 

Tez-Atkins v. State Highway De- 
partment, Civ.App., 201 S.W. 226. 

24. Ill.-Keig Stevens Baking Co. v. 
City of Savanna, 44 N.E2d 23. 380 
Ill. 303 ($15 license fee f o r  food 
deliverv vehicles is valid). 

Mo.-State ex rel. McClung v. Beck- 
er, 233 S.W. 54, 288 Mo. 607. Ky.--Garner v. Hancock, 249 S.W2d 

824; Kroger Grocery & Baking Co. 
Ohio.-Rapa v. Haines. Com.Pl., 101 v. City of Lancaster, 124 S .WB~ 

N.E.2d 733, appeal dismissed 108 745, 276 Ky. 585 (license fee valid 

21 



5 466.3 REGISTRATION AND LICENSE Ch. 466 

and is valid unless the license fees are unreasonable or dispropor- 
tionate to the cost of exercising the police powerS25 

A municipality may not levy a tax under the guise of an ex- 
ercise of its police power." Thus the mere power to license auto- 
mobiles or to subject them to police regulation does not include 
the power to tax distinctly for revenue purposes,x7 and municipali- 
ties frequently are without power to levy taxes on private motor 
vehicles for revenue pupo~es.~* 

In some jurisdictions, statutes providing for the payment of 
a registration tax to the state also prohibit local authorities from 
enacting similar legislation requiring payment of a fee as a con- 
dition of using the streets of the municipality." 

Under such a statute it has been held that a municipality 
could not collect a fee or tax for the privilege of operating taxicabs 

even though it provides about 10 and will not be reversed unless 
per cent of city's revenues). manifestly unreasonable). 

N.Y.-People, on Complaint of Wal- N.Y.-People v. Horton Motor Lines, 
lace v. Oestriecher, 17 N.Y.S.2.d 468, 10 N.Y.S.2d 580. 170 Misc. 507, re- 
173 Misc. 147 (license fee of $20 for versed on other grounds 22 N.BM 
sight-seeing bus). 338, 281 N.Y. 196 (valid police 

25. Ill.-Bode v. Barrett, 106 N.E.2d 
521,412 Ill. 204, judgment affirmed 
73 S.Ct 468,344 U.S. 583, 97 LEd. 
567 (tax is not unreasonably high 
when it does not even equal the 
total cost of highway maintenance). 

Iowa-Huston v. City of Des Moines, 
156 N.W. 883, 176 Iowa, 455 (party 
attacking validity of fee has burden 
of proof as to unreasonableness). 

Ky.-Johnson v. City of Paducah, 147 
S.W.2d 721, 285 Ky. 294 (burden 
of proving unreasonableness of li- 
cense fee lies with party attacking 
ordinance); Kroger Grocery & Bak- 
ing Co. v. City of Lancaster, 124 S. 
W.2d 745, 276 Ky. 585; Daily v. 
City of Owensboro, 77 S.W.2d 939, 
257 Ky. 281 (reasonableness of 
amount of fee is a question of 
fact). 

regulation). 

N.D.-Ex parte Bryan, 264 N.W. 539, 
66 N.D. 241 (valid police regula- 
tion). 

OkL-City of .Muskogee v. Wilkins, 
175 P. 497, 73 OM. 192; Ex parte 
Mayes, 167 P. 749, 64 Okl. 260. 

Tern-Hermitage Laundry Co. v. 
City of Nashville, 209 S.W2d 5,186 
Tenn. 190. 

Tex.-Ex parte Bogle, 179 S.W. 1193, 
78 Tex.Cr.R 1 (fee of $50 per jitney 
not a tax). 

26. Ark.-Baldwin v. City of Blythe- 
ville, 208 S.W.2d 458, 212 Ark. 975. 

0kl.-Ex parte Holt, 178 P. 260. 74 
Okl. 226. 

S.C.-Southern Fruit Co. v. Porter, 
199 S.E 537, 188 S.C. 422. 

Mass.--Commonwealth v. Slocum, 27. OkL-Ex parte Mayes, 167 P. 
119 N.E. 687, 230 Mass. 180 (valid 749.64 OM. 260. 
police regulation). 

28. Miss.-Wasson v. City of Green- 
Mont--City of Bozeman v. Nelson, ville, 86 So. 450, 123 Miss. W. 

237 P. 528. 73 Mont. 147 (reason- 
ableness of license fee is normally 29. Old.-Ex parte Phillips, 167 P. 
Mt to discretion of city council 221,64 Okl. 276. 
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9 465.1 REGISTRATTON AND LICENSE ch. 465 

sec. 
465.5 Exemptions in Classifying Commercial Vehicles. 
465.6 Amount of Fee. 
465.7 Manufacturers and Dealers as Separate Classes. 

B. COMPULSORY INSURANCE ACTS 
46521 In General. 
46522 Exemption of Nonresident Owners o r  Operators. 

A. IN GENERAL 

Library References: 
C.J.S. Motor Vehicles 9 0  59 et seq., 79 et seq. 
West's Key No. Digests, Automobiles -21 et seq., 65 et seq. 

5 465.1 Power to Classify 
Research Note: 

The power to  vary license fees based upon different classifica- 
tions is considered infra S 400.40 and 8 400.51 et seq. 

Library R e f e r e n a s  
C.J.S. Motor Vehicles 5 5  60, 61, 80, 81. 
West's Key No. Digests, Automobiles m24-26, 69-71. 

The classification of motor vehicles for licensing purposes is 
vested primarily in the Legis1ature.l It  may exercise a wide dis- 
cretion with respect thereto,' and where it has acted and provided 
a classification, a subordinate body or agency is without authority 
to prescribe a different classification than that pro~ided.~ 

Under such power, motor vehicles may be segregated for the 
purpose of registration and license from other vehicles using the 
h i g h ~ ~ a y s , ~  and may be further subdivided into pleasure vehicles, 

1. CaL-Pacific Electric Ry. Co. v. 4. FIa-Jackson v. Neff, 60 So. 350, 
Department of Motor Vehicles, 48 64 Fla. 326, error dismissed 35 
P.2d 657.4 Calld 181. S.Ct 792, 238 U.S. 610, 59 LEd. 

Id-Baldwin v. State. 141 N.E. 343. 
194 Ind 303. IL-Westfalls Storage, Van & Ex- 

I ( y . a o o  v. Rose, no S.W.2d 9 4 .  pms Co. v. City of Chicago. 117 
N.E. 439,280 Ill. 318. 

2. Corn.-Spector Motor Service v. 
Walsh, 61 A.2d 89, 135 Conn. 37. 

Nev.-Ex parte Iratacable, 30 P.2d 
2a4. 

ON-Herring v. State, 64 P.2d 921, 
60 Okl.Cr. 449, certiorari denled 
57 S.Ct 937, 301 U.S. 704, 81 L. 
Ed. 1358. 

Minn-State v. Finch, 80 N.W. 856, 
78 Mnn. 118, 46 L.RA. 437. 

Ma-State v. Swagerty, 102 S.W. 
483, 203 Mo. 517, 10 L.R.A.N.S., 
601, 120 Arn.St.Rep. 671, 11 Ann. 
Cas. 725. 

Okl-Booth v. State, 137 P.2d 602, 
76 Okl.Cr. 410. 

h OlrL--Campbell v. Cornish, 22 P. Vt-State v. Coplan, 135 A 705, 100 
2d 63, 163 Okl. 213 (tax cornmis- Vt. 140. 
sion). 

2 
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foes not include 
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3 private motor 

the payment of 
~uthorities from 
i a fee as a con- 

: a municipality 
erating taxicabs 

'x reversed unless 
sonable). 

iorton Motor Lines, 
1. 170 Mist. 507. re- 
: ground~ 22 N.E.2d 

196 ( d i d  police 

;ryan, 264 N.W. 539. 
valid police regula- 

skogee v. Willdns, 
Okl. 192; Ex Parte 

749.84 ad. 260- 

e Laundry Co. v- 
ile, 209 S.W2d 5. 186 

30gle. 179 S.W. 1193. 
(fee of $50 per jitney 

 in v. City of Blythe- 
2d 4!38, 212 Ark- 975- 

Holt, 178 P. 260. 74 1 
Fruit Co. v. Porter, 
188 S.C. 422. 

sson v. City of Green- 
50,123 Nips. 642. 

parte Phillips, 167 P. 
!76. 

Ch. 466 LICENSE AND LICENSE FEES 5 466.4 
by calling it a street rental ~ h a r g e . ~  Where a statute of this type 
is present, the validity of an ordinance requiring the payment of a 
license fee as a condition precedent to the operation of a vehicle 
upon the streets will depend on whether i t  can be deemed a regu- 
latory measure, enacted pursuant to the police powers given to the 
m~nicipality.~~ 

It should be noted, however, that the term "license tax" as 
used in some statutes may be sufficiently broad to include both a 
charge imposed under the police power for a license to conduct a 
particular business, as the business of operating motorbusses, and 
a tax imposed for the sole purpose of raising revenue.38 

5 466.4 License Fee lmposed under Police Power or 
as Revenue Measure-Tests for Deiermin- 
ing Whether Fee Imposed under Police 
Power or for Revenue 

The general rule, which is applicable to both private and com- 
mercial motor vehicles, is that license fees imposed under the 
police power should not exceed the reasonable cost of issuing the 
license and of supervising and regulating the subject of the li- 
cense,= with the limitation in some jurisdictions that it is within 

30. Tex.-Payne v. Massey. 196 S. ($15 fee on vehicles carrying food- 
W2d 493,495. 1 4  Tex. 237. stuffs not unreasonable). 

31. --wasson v. City of Green- Alask-Hoff v. City of Ketchikan, 

ville, 86 So. 450, 123 Miss. 642. 10 Alaska 220. 

W-Ex parte Holt, 178 P. 260, 74 --In re Schu'erp 139 685s 16' 

226 (answer must be ascertain- Calm 282s Ann.Cas.191XiC, 706. 

ed from all the provisions of the Idaho.-& parte Kessler, 146 P. 113. 
act). 26 Idaho. 764. LRk1915D. 322. 

~ m a . i g i 7 ~ ;  228. 
32. W--California Fireproof Stor- 

age Co. v. City of Santa Monica, Iow&-Solberg v. Davenport, 232 N. 

275 P. 948,208 Cal. 714. W. 477.211 Iowa, 612; Star Tramp. 
Co. v. Mason City, 192 N.W. 873. 

Ga-Ci ty  of Waycross v. Bell, 149 195 lowa, 930. 
S.E 641, 169 Ga. 57. 

Ky.-Daily v. City of Owensboro, 77 
Tem-Southeastern Greyhound S.W.2d 939, 257 Ky. 281; City-of 

Lines V. City of Knoxville. 1% S.W. Newport v. French Bras. Bauer 
2d 4, 181 I'enn- 822 determining Co., 183 S.W. 532, 169 Ky. 174; 
validity of ordinance imposing a City of Henderson v. Locket& 1163 
Privilege tax, the court must look S.W. 199, 157 Ky. 366 (reasonable- 
to the Purpose of the ordinance ness of amount of fee is a question 
rather than the name of the tax of fact). 
sought to be imposed). 

Mi&.-Vernor v. Secretary of State, 
33. U.S.-Jewel Tea Co. v. City of 146 N.W. 338. 179 Mich. 157, Ann. 

Troy, Ill., C.C.A.IlI., 80 Fad 366 Cas.1915DI 128, 
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8 466.4 REGISTRATION AND LICENSE Ch. 466 

the police power of the state to exact a license tax in excess of 
such cost where the subject is within the police power, and to 
apply the excess to the remedying of the effects of the exercise of 
the taxed privilege.= 

The legislature need not, however, determine the exact 
amount of the cost of executing a police regulation, and the fact 
that a license or regulation fee produces funds in excess of the ex- 
penses of carrying out the law does not render the regulation in- 
valid.% Thus, a registration fee may be a valid police regulation 
even if it results in an accumulation of excess funds, if these funds 
are used for the maintenance or construction of streets and high- 
w a y ~ . ~ ~  

N.Y.-United Taxicab Board of Trade Co. v. Brown, 146 N.E. 102, 111 
v. City of New York, 270 N.Y.S. Ohio St. 602. 
263, 150 Misc. 636 (charge of 5 
cents per fare collected by taxicabs 36. U.S.-Kane v. State of New 
strongly indicates a revenue pro- Jersey. 37 S.Ct. 30, 242 U.S. 160, 
ducing purpose of ordinance). 61 LEd. 222, affirming Kane v. 

Okl-Ex parte Holt, 178 P. 260, 74 State* 453* NJ-L 594p Ann. 
Okl. 226. Cas.1912DS 237, LR.A.l917B, 553. 

Or.-Hickey v. Riley, 162 P.2d 371, 
177 Or. 321; Fine, In re, 264 P. 347, 
124 Or. 175. 

S.C-State v. Perry, 136 S.E. 314, 
138 S.C. 329. 

Tez-Kissinger v. Hay, 113 S.W. 
1005, 52 Tex.Civ.App. 295. 

VL-State v. Caplan, 135 A. 705, 100 
vt. 140. 

Wyo.-Western Auto Transports v. 
City of Cheyenne, 120 P2d 590, 57 
Wyo. 351. 

Cola.-Walker v. Bedford, 26 P.2d 
1051, 93 Colo. 400, followed Con- 
solidated Motor Freight v. Bed- 
ford, 26 P2d 1066, 93 Colo. 440. 

Ga-Lee v. State, 135 S.E. 912. 163 
G a  239. 

Ind.-Bridges v. State ex rel. Vaughn, 
190 N.E. 758, 208 Ind. 684. 

Ky.-Smith v. Commonwealth, 194 
S.W. 367, 175 Ky. 286; City of 
Newport v. French Bros. Bauer Co., 
183 S.Q. 532,169 Ky. 174. 

Mi&-Vernor v. Secretary of State, 
54. --Lee v. State, 135 S.E. 912, 146 N.W. 338, 179 Mich. 157, Ann. 

163 Ga. 239. Cas.l915D, 128. 

KY.-Blue Coach Lines v. Lewis, 294 Mont-State v. Pepper, 226 P. 1108, 
S.W. 1080, 220 KY. 116; Smith v. 70 Mont. 596. 
Commonwealth, l& S.W. 367, 175 
Ky. 286. NJ.--Cleary v. Johnston, 74 A. 538, 

79 N.1.L 49. . - - . . - . - - - - 
Moat-State v. Pepper. 226 P. 1108, 

70 Mont. 596; State ex reL City of Or--Camas Stage Co- v- K o e r ~  209 
Bozeman v. Police Court of City of P. 95, 104 Or. 600, 25 ALR 27. 

Bozeman, 219 P. 810.68 Mont. 435. SJ,.-E~ parte Hoffert, 20, 
34 S.D. 271, 52 LRA.,N.S., 949. 

S5. Ohio.--Castle v. Mason, 110 
N.E. 463, 91 Ohio St. 296. Ann.Cas. Tez-Atkins v. State Highway De- 
1917A, 164, quoted in Fisher Bra. partment, CivApp., 201 S.W. 226. 
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x in excess of 
power, and to 
the exercise of 

ine the exact 
n, and the fact 
vcess of the ex- 
: *tion in- 
)lice regulation 
j, if these funds 
reets and high- 

.46 N.E. 102. 111 

:. State of New 
30, 242 U.S. 160, 

Iffinning Kane v. 
81 NJ-L 594. Ann. 
L.R.A.1917B. 553. 

Bedford, 26 P.2d 
400. followed Con- 
. Freight v. Bed- 
;6, 93 Colo. 440. 

, 135 S.E. 912, 163 

tate ex rel. Vaughn, 
18 Ind. 684. 

:ommonwealth, 194 
Ky. 286; City of 

nch Bros. Bauer Co.. 
69 Ky. 174. 

Secretary of State. 
179 Mich. 157, Ann. 

Pepper, 226 P. 1108, 

Johnston, 74 A. 538, 

:e Co. v. Kozer, 209 
600.25 A.LR 27. 

.ioffert, 148 N.W. 20, 
2 LR.A..N.S., 949. 

State Highway De- 
..App., 201 S.W. 226. 

Ch. 466 LICENSE AND LICENSE FEES !$ 466.4 
While a registration fee is generally construed to be a license 

fee or toll for the use of the highway,JT rather than a tax,= a court 
will often look to the disposition of the revenue from the fee in 
order to determine whether the regulation imposes a license fee 
or a tax.= Under the better rule, however, the disposition of the 
fee will not alone control the decision as to whether it is a license 
fee or a tax.* 

The fact that the revenue produced by a licensing ordinance 
is paid into a city treasury for the use of a special or general fund 
does not deprive the assessment of the character of a police regu- 
1ation.a 

If, upon investigation, the fee is found to be only sufficient to 
pay the expense that may reasonably be presumed to arise in the 
supervision and regulation of the automobile licensed, its disposi- 
tion should not have the effect of converting it into a tax.a The 
expenses of licensing and supervising automobiles and their driv- 
ers in the use of the highway must be borne by the city, out of its 
funds for governmental purposes, and it is immaterial that the 
particular funds used are not those derived from the license fee.a 

37. Ah-Foshee v. State, 72 So. 685, 
15 AlaApp. 113. 

010.-Ard v. People, 182 P. 892. 66 
Colo. 480, citing Atkins v. State 
Highway Department, Tex.Civ. 
App., 201 S.W. 226. 

38. Cala-Ard v. People, 182 P. 892, 
66 Colo. 480. 

Registration fee as a tax 
It has been held that a law provid- 

ing for the payment of registration 
fees according to a schedule of horse- 
power rates is a revenue measure, in 
view of other statutory provisions 
that the registration fees, less the cost 
of administering the law, must be 
paid into the state treasury for the 
benefit of the state road fund. State 
ex rel. McClung v. Becker, 233 S.W. 
54,288 Mo. 607. 

A statute providing for the collec- 
tion of an annual license tax, for the 
purpose of enforcing and paying the 
expenses of administering the Motor 
Vehicle Act and of maintaining the 
roads, all fees collected being paid in- 

to the state treasury to the credit of 
the state road repair fund, is obvious- 
ly a tax measure for the purpose of 
raising revenue for a specified pur- 
pose. Saviers v. Smith, 128 N.E. 269, 
101 Ohio 132. 

39. Mi&-Vernor v. Secretary of 
State, 146 N.W. 338.179 Mi& 157, 
Ann.Cas.l915D, 128. 

40. Mi&-Vemor v. Secretary of 
State, 146 N.W. 338.179 Mich. 157, 
Am.Cas.l915D, 128. 

41. Iowa.-Star Traasp. Co. v. Ma- 
son City, 192 N.W. 873, 195 Iowa 
930. 

Tex-Ex parte Sullivan, 178 S.W. 
537,77 Tex.Cr.R 72. 

42. Mi&-Vemor v. Secretary of 
State, 146 N.W. 338, 179 Mich. 157. 
A~.cas.19151), 128. 

43. Ky.-City of Newport v. French 
Bros. Bauer Co., 183 S.W. 532, 169 
Ky. 174 
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8 466.5 REGISTRATION AND LICENSE ch. 466 

4 466.5 Presum tions and Burden of Proof as to Rea- E sona leness of Fee 
In the absence of anything in the record indicating that the 

fee exacted from persons operating motor vehicles exceeds the 
reasonable cost of proper supervision, the fee will not be held so 
unreasonable as to brand the act as a revenue measure rather than 
a police regulation, the presumption being that the fee is reason- 
able until the contrary appears.H 

One who complains that such a fee is unreasonable or exces- 
sive for the purposes declared in the levying statute or ordinance 
has the burden of proving such fact4" 

5 466.6 Theory of Regidration Fee for Revenue Pur- 
poses 

Where a registration fee is construed to be a tax for revenue 
purposes, the incident of the tax is the privilege of operating a ve- 
hicle on the highways, not the ownership of the vehicle itself.# 
Thus, constitutional provisions require equality and uniformity 
in taxation to validate such a privilege tax.47 Accordingly, it 

44. Moat-State v. Pepper, 226 P. Mo.-State ex rel. McClung v. Beck- 
1108, 70 Mont 5%; State ex rel. er, 233 S.W. 54, 288 Mo. 607. 
City Of Bozeman v. of SB.-Ex pafie Hoffert, 148 N.W. 20, 
City Of Bozemanl 219 P. 8101 68 34 S.D. 271, 52 LRA.,N.S., 949. 
Mont 435. 

Tenn-Hermitage Laundry Co. v. City 
of Nashville, 209 S.W.2d 5. 186 
Tenn. 190. 

Tez-Atkins v. State Highway De- 
partment, CivApp., 201 S.W. 226. 

45. U.S.--Clark v. Paul Gray Inc. 
59 S.Ct. 744, 306 U.S. 583, 83 LJX 
1001 (caravan fee). 

Ky.-Daily v. City of Owensboro, 77 
S.W.2d 939, 257 Ky. 281 ($5 fee). 

Contra: 
Undercofler v. White, 149 S.E.2d 845, 

113 GaApp. 853. 

Excise tax 
The annual motor vehicle registra- 

tion fee exacted by statute is an "ex- 
cise tax" for revenue purposes im- 
posed on the privilege of operating 
motor vehicles upon highways of 
state. Holdcroft v. Murphy, 283 N. 
W. 860, 66 S.D. 388. 

47. Mo.-State ex rel. McClung v. 
Becker, 233 S.W. 54, 288 Mo. 607. 

N.M.-State v. Ingalls, 135 P. 1177, 
18 N.M. 211. 

Ohio.-State ex rel. Walls v. Wal- 
lace, 35 N.E.2d 167, 136 O h o  St 
410. 

46. U.S.-Storaasli v. State of Min- 
nesota, 51 S.Ct. 354, 283 U.S. 57, M w t  be used for highwag purposes 
75 L.Ed. 839, afflming State v. imposing additional motor 
Storaasli, 230 N.W. 572, 180 Minn. vehicle registration fees to provide 
241. add~tional funds for aid of needy and 

Minn.-Raymond v. Holm, 206 N.W. destitute held unconstitutional as im- 
166, 165 Minn. 215. posing tax for county purposes. 
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Ch. 466 LICENSE AND LICENSE FEES 5 466.8 
cannot be objected to on the ground that it is imposed without 
regard to the value of the property inv~lved.~ 

5 466.7 Combination of Police and Taxing Powers in 
Same Statute 

Library References: 
C.J.S. Motor Vehicles 3 146 et seq. 
West's Key No. Digests, Automobiles e 1 3 2 .  

A motor vehicle law will sometimes provide for the exaction 
of fees for licenses, both as a regulatory measure and a source of 
revenueU and that the statute has a two-fold purpose does not 
render it invalid, provided it operates uniformly throughout the 
state.% 

466.8 Weight or Value as Basis of Tax 
A tax on the use of the highways by a motor vehicle is an ex- 

cise tax, not a property tax, whether it is based to the value of the 
automobi1e:l or upon its weight.* Subject to certain exemp 

Walker v. Bedford, 26 P2d 1051, 93 nue measure but secondarily a po- 
Colo. 400. followed Consolidated Mo- lice measure). 
tor Freight v. Bedford, 26 P.2d 1066, v. Preston, 206 P. 304, 103 
93 Col0. 440. Or. 631,23 A L R  414. 

48. NJ.-Kane v. Titus, 80 A. 453, Utah-Bleon v. Emery, 209 P. 627, 
81 N.J.L. 594, L.R.A.l917B, 553, 60Utah582. 
AnnCas.l912D, 237. affirming Kane 
v. State of New Jersey, 37 S.Ct 30, 51- a -conso l ida ted  Rock Prod- 
242 U.S. 160.61 L.Ed. 222. ucts Co. v. Carter. 129 P.2d 455, 54 

CalAppSd 519; Ingels v. Riley. 53 
49. Corm.-Dempsey v. Tynan, 120 P2d 939,5 Cal2d 154,103 A.LR 1. 

k 2 d  700, 143 Conn. 202 (identifica- 
tion and revenue). 52 US-Brashear Freight Lines v. 

Fla-Miami Transit Co. V. McLin, 133 
Hughes, D.C.Il1.. 26 F.Supp. 908. 

So. 99,101 F'la. 1233. Ala-State v. H. M. Hobbie Grocery 

lU.-City of Chicago v. Wilett Co.. 
Co.. 142 So. 46, 225 Ala. 151. 

115 N.E.W 785.1 I112d 31 1 (license, Hawall.-Kitagawa v. Shipman, 31 
tax and regulate carters). Haw. 726. affirmed Kitagawa v. 

Shipman. C.C.A.Hawaii. 54 F2d 313. 
1nd.-Kelly v. F i e y ,  194 N.E. 157, certiorari denied 52 S.Ct. 496, 286 

207 Ind. 557. U.S. 543, 76 L.Ed. 1281, and Mana 
Or.-State v. Preston, 206 P. 304, 103 Transp. Co. v. Shipman, 52 S.Ct. 

Or. 631,23 A L R  414. 496. 286 U.S. 543, 76 L.Ed. 1281 
(purpose of tax is to regulate un- 

50. Mi&-Jasnowski v. Board of der police power as well as to com- 
Assessors of City of Detroit, 157 pensate for damage to highways). 
N.W. 891, 191 Mi&. 287. Ill.-People ex rel. Auburn Coal & 

Nev.-Ex parte Iratacable, 30 P.2d Material Co. v. Hughes, 192 N.E. 
284, 55 Nev. 263 (primarily a reve- 551,357 Ill. 524. 
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5 466.13 REGISTRATION AND LICENSE Ch. 466 

iar rule that acts granting tax exemptions are to be strictly con- 
str~ed.9~ Such exemptions are never p re~umed,~  and the claim- 
ant asserting an exemption has the burden of pr0of.l 

This burden has been successfully met with regard to various 
types of publicly owned vehicles," as well as vehicles leased from 
the government or operated on a contract basis for the govern- 
ment.' In other cases, however, the claimant has failed to meet 
the burden of proof.6 

In construing exemptions, the doctrine of ejusdem generis 
may be appli~able.~ 

5 466.14 Liability for Fee as Dependent on Use of 
Automobile on Road 

Researcb Note: 
Power of a state to tax nonresidents using the roads infrequent- 

ly is considered infra 5 467.4. 

Library References: 
C.J.S. Motor Vehicles 5 148. 
West's Key No. Digests, Automobiles -137. 

Although a license fee or tax on automobiles is imposed for 
the privilege of using the public roads and streets, the owner of an 
automobile usually cannot escape liability for the tax for a par- 

98. N.Y.-In re Children's Bus Serv- bile owned by agency of federal 
ice, 285 N.Y.S. 477. 247 App.Div. government). 
735, affirmed 4 N.E.2d 429, 272 
N.Y. 523. 3. Utah.-Pacific Intermountain Exp. 

Co. v. State Tax Commission, 161 
Wyo.-State ex re]. Goshen Irr. Dist. paad 359, 108 Utah 478. 

v. Hunt, 57 P2d 793, 49 Wyo. 497. 
4. Tez-Louwein v. Moody, Corn. 

99. Wyo'-State ex Irr. App., 12 S.W2d 989, reversing 
Dist v. Hunt, 57 P.2d 793, 49 WYO. Moody v. Louwein, ~ i ~ . ~ ~ ~ . ,  300 
497. S.W. 957 (contract mail carrier). 

1. See section 466.12 n. 93. 
5. Ohio.-Bus used in connection 

2. A&-Brush v. State ex rel. Con- with Sunday school and Bible 
way, 130 p2d 506, 59 Arjz. 525 school is not "school bus" within 
(game warden's automobile). statute exempting school busses - ~ 

from annual license tax. State ex 
Miss-Roberts v' Bank rel. Church of Nazarene v. Fogo, 

Of New Orleans* lg6 763s '€3 79 N.E.2d 546, 150 Ohio St. 45. 
Miss. 898 (federal land bank auto- 
mnhilss). Wy0.-State ex rel. Goshen Irr. Dist -- - - - - - - - I -  6. Hunt. 57 P.2d 793. 49 Wyo. 497 

Ohio.-State ex reL Walls v. Wallace. (irrigation district held not to be a 
35 N.E.2d 167. 138 Ohio St. 410 legal subdivision of the state). 
(school bus). 

Tex.-State Highway Commission v. & Wyo.4tate ex rel. Goshen Irr. 
Harris County Flood Control Dist., Dist. v. Hunt, 57 P.2d 793, 49 Wyo. 
Civ.App., 247 S.W.2d 135 (automo- 497. 
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- - Ch. 465 

= 

~q 65 et seq. 

69-71. 

-Pnsing purposes is 
~xercise a wide dis- 
- acted and provided 
; without authority 
-t provided." 

segregated for the 
r vehicles using the 
-0 pleasure vehicles, 

:son v. Neff, 60 So. 350, 
5, error dismissed 35 ' 
238 U.S. 610, 59 LEd. 

3 Storage, Van & EX- 
-. City of Chicago, 117 
:O Ill. 318. 

v. Finch, 80 N.W. 856. 
18. 48 L.RA 437. 

.-. Swagerty, 102 S.W. 
lo. 517, 10 LR.A,N.S.. 
.m.St.Rep. 671, 11 Ann- 

v. State, 137 P.2d 602, 
410. 

Coplan, 135 A. 705, 100 

ch. 465 CLASSIFICATION OF MOTOR VEHICLES § 465.1 
business vehicles, trucks, farm tractors, and the like.5 In addition, 
commercial freighting motor vehicles may be placed in one class 
and all other trucks using the highways in another class: or vehi- 
cles may be graduated according to the horse power of their 
engines.' 

The classification, however made, always must be reasonable 
and without any arbitrary distinctions.8 

Classification in general 
State or municipality may classify 

various vehicles which it is author- 
ized to license, provided classifica- 
tion is natural and real and not arbi- 
trary or fanciful and is properiy bas- 
ed upon use to which such vehicles 
are devoted rather than value of ve- 
hicles. Samuel Bevard Manuro 
Products Co. v. Baughman, 173 A. 
40, 167 Md. 55. 

A license tax imposed by constitu- 
tional amendment on vehicles regis- 
tered for operation on the highways 
in Arizona in lieu of all ad valorem 

7. U.S.-Hendrick v. Maryland, 35 
S-Ct 140, 235 U.S. 610, 59 LEd. 
385. 

8. U.S.--Lindsley v. Natural Car- 
bonic Gas Co., 31 S.Ct. 337. 220 
U.S. 61, 55 LEd. 369. Ann.Cas. 
1912C, 160. 

Alzi.-Ex parte Smith. 102 So. 122, 
212 Ala. 262. 

IU-Heartt v. Village of Downers 
Grove, 115 N.E. 869, 278 Ill. 92. 

1nd.-Richmond Baking Co. v. De- 
partment of Treasury, 18 N.E.2d 
778, 215 Ind. 110; Baldwin v. 
State, 141 N-E 343, 194 Ind. 303. 

property taxes is not violative of Mlnn.-McReavy v. Holm, 206 N.W. 
the federal constitutional provision 942. 166 Mim. 22 (valid classifi- 
requiring "equal protection of the ,tion). 
laws," since motor vehicles are prop 
erty of such special class that they N'c41ark v- 150 S-E- 190. 
may be treated for taxation in a dif- lg7 N.C. 604, affirmed 51 S-Ct 
ferent manner from any other prop- 211* 282 U-S. 811? 75 LEd. 726. 

erty. McAhren v. Bradshaw, 113 P. N.Y.-Fadl v. Bragalini. 178 N.Y. 
2d 932, 57 Ariz. 342. S.2d 850, 11 Miscad 1075. a ~ ~ e a I  

5. Minn.--Dohs v. Holm, 189 N.W. 
418, 152 Minn. 529. 

0kl.-Herring v. State. 95 P2d 128, 
68 0kl.Cr. 32. 

S.D.-State v. Black Hills Transp. 
Co., 20 N.W.2d 683. 71 S.D. 28. 

Tern.-Ogilvie v. HaiIey, 210 S.W. 
645, 141 Tenn. 392. 

6. Minn.-McReavy v. Holm, 206 N. 
W. 942, 166 Minn. 22; Raymond v. 
Holm. 206 N.W. 166, 165 Mim. 
215. 

dismissed 177 N.Y.S.2d 683: 152 N. 
E.2d 648. 4 N.Y.2d 1030 (higher 
fees on statior. wagons than on 
passenger vehicles valid). 

S.D.-Ex parte Hoffert, 148 N.W. 20, 
34 S.D. 271, 52 L.R.A,N.S., 949 
(placement of automobiles in a sep- 
arate class is valid). 

Equality between members of class 
In State v. Zirnrnerman, 196 N.W. 

848, 181 Wis. 552, it is stated that, as 
long as there is an equality between 
members of each class in a lawfullv 
classified tax measure, neither thk 

Vt-State v. Caplan, 135 A. 705. 100 State nor the Federal Constitutions 
Vt. 140. are invaded, and there need not be 

Wk-State v. Zimerman, 196 N.W. equality between different classes 
848, 181 Wis. 552. unless the inequality is so great that 

3 



§ 465.2 REGISTRATION AND LICENSE Ch. 465 

5 465.2 Distinctions Based Upon Classification 
Library References 

C.J.S. Motor Vehicles B 136. 
West's Key No. Digests, Automobiles *45,97. 

In the exercise of police power, the Legislature or a munici- 
pality may use a wide scope of discretion in making classifications 
and may draw distinctions based upon classifications of the sub- 
jects regulated, provided the classification rests upon a rational 
difference, which necessarily distinguishes all those of particular 
classes from those of other cla~ses.~ 

it evinces a purpose to destroy or 
unreasonably hamper one class as 
against the other. 

Md.-Grossfeld v. Baughman, 129 A. 
370. 148 Md. 330. 

Special treatment for public vehicles 
Exemption of publicly owned ve- 

hicles from laws regulating use of 
public streets by motor vehicles or 
permitting publicly owned vehicles 
the use of a street denied to public 
would be improper because discrim- 
inatory, except for extraordinary use 
by emergency vehicles. People ex 
rel. Hunter v. Department of Sanita- 
tion. 86 N.Y.S.2d 437. 193 Misc. 233. 

C t  354, 283 U.S. 57, 75 L.M. 839; 
State v. Le Febvre, 219 N.W. 167. 
174 Minn. 248. 

MonL-State v. Johnson, 243 P. 
1073, 75 Mont 240 (exemption of 
police and hospital vehicles). 

Nev.-Ex parte Anderson, 242 P. 
587. 49 Nev. 208. 

N.3.-Weimar Storage Co. v. Dill, 
143 A. 438, 103 N.J.Eq. 307. 

NX-State v. Ingalls, 135 P. 1177, 
18 N.M. 211. 

N.Y.-People v. MacWilliams, 86 N. 
Y.S. 357, 91 App.Div. 176 (manu- 
facturers exempted from certifi- 
cate requirement). 

9. AIa.-Madison County v. Gwath- 
ney, 103 So. 656, 212 Ala. 566. Ohio.-Fisher Bros. Co. v. Brown. 

146 N.E. 100. 111 Ohio St. 602: 
m-&nera l l~  a license tax on ve- Graves v. ~ a i e s ,  2 Ohio App. 383; 

hicles may be fixed at a specified 34 Ohio Cir.Ct.R 470 (exemption 
sum or graded according to type, in favor of fire and police appara- 
size or use. City of Los Angeles tus, road rollers, and traction en- 
v. Tannahill, 233 P.2d 671, 105 gines). 
Cal.App.2d 541; California Fire- 
proof storage CO. v. city of santa or--State V. 242 P. 621. 116 
Monica, 275 P. 948, 206 Cal. 714. Or. 581; Northwest Auto Co. v. 

Hurlburt, 207 P. 161, 104 Or. 398. 
Idaho.-Smallwood v. Jeter. 244 P. 

149, 42 Idaho. 169. S.C-State v. Perry, 136 S.E. 314. 

111.-People v. Thompson, 173 N.E. 138 S.C. 329. 

137, 341 Ill. 166. T e m - C i t y  of Memphis v. State ex 
Ky.-Beavers v. City of Williams- rel. Ryds. 179 S.W. 631, 133 Tenn. 

burg, 206 S.W.2d 938, 306 Ky. 201; 83. LRA1916Bs 1151, Ann-Cas. 
Baker v. Glenn, D.C.Ky., 2 F.Supp. lg17C* 1056. 
880 (non-~rofit cooprative assOci- Ta-Ex parte Sepulveda, 2 S.Wad 
ations validly exempted). 445, 108 Tex.Cr.R 533; A B C 

Minn.--State v. Storaasli, 230 N.W. Storage & Moving Co. v. City of 
572, 180 Minn. 241, affirmed Stor- Houston, TexCiv.App., 269 S.W. 
aasli v. State of Minnesota, 51 S. 882. 
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a 465 CLASSIFICATION OF MOTOR VEHICLES $ 465.2 
The controlling test of the validity of all laws directed against 

a particular class is that the same means and methods must be im- 
partially applied to all the constituents of such class, so that the 
law shall operate equally and uniformly upon all persons in the 

lature or a mrmici- ,-lass sought to be regulated.1° Dissimilar regulations of dissim- 
king chsaicatiam ilar occupations can never serve as a basis or support in law for 
icatim cf rhe sub- a claim of improper discrimination." 
3ts  lgpcm P rational 
thoseacm- V e t a t e  v. Caplan. 135 A. 705, 100 Legislative discretion 

vt. 140. The equal protection clause of the 
vL-&ruber v. Commonwealth, 125 Fourteenth Amendment does not 

uss..3LEa839; S.E. 427, 140 Va. 312. take from the state the power to 

Febvn. W ?i-W. 167. classify in the adoption of poiice 
Wia--State v. Railroad Commission laws, but admits the exercise of a 

48. of Wisconsin. 220 N-W. 390. 196 ~e scope of discretion in that re- 
v. h b z n  243 p- WiS. 410; State ex e l .  Transports- gerd, and amids what is done only 

out 24@ of tion Ass'n of Wis- v- Zimmemn, when it is without any reasonable 
hospi* -1. 196 N.W. 848, 181 W k  552. basis, and therefore is purely arbi- 
rte Ao;'lccsm, 242 P. trary. A classification having some 
. %  1C US.-B~tler-Newark Bus Line, -onable basis does not offend 

I ~ C .  v. Sinclaifi D.C-N.J.* 34 against that clause, merely because - Stc42ge CJ. V. DiIl 2d 780. it is not made with mathematical 
. l Q 3 S I S ; J Q ? .  wCatbrd v. ~ ~ ~ d ~ ~ ~ ,  234 p2d nicety, or because in practice it re- 
v. lng,m~% XIS p. 117.7. 197, 105 WApp2d 426, appeal sults in inequality. When the 

dismiss& 72 561, 342 U.S. classification in such a law is called 
937, 96 ~ g d .  697; old ~~~~~~~~d in question, if any state of facts 

v. - 86 N. 
1 I76 (manu- Bakery v. Marsh. 242 P. 749. 75 -Onably be that 
xe 5m certifi- W.App. 247 (flat fee for electric sustain if, the of 

vehicles and @dUBt& fee for gas- that state of facts, at the time the 
?rne!Z'r. vehicles based on fuel law WBS enacted, must be assumed. 

~ n a  C a  r. Brown, consumption is valid). One who assails the classification of 
-a -2 ah0 St. 6M; such a law must carry the burden 
:ams 2 MP- 383. Iowa-Motor Vehicle Ass'n v. Board of showing that it does not rest upon 
1 r . m  4 3  i m p t i o n  of Railroad Com'rs. 221 N.W. 364. any reasonable basis. but is essen- 
fire I& @a? appara- 207 Iowa 461, 75 A.L.R. 1, af- tially arbitrary. Lindsley v. Natural 

-011- xai nction en- finned 50 S.Ct 151, 280 U.S. 529, Carbonic Gas Co., 31 S.Ct. 337, 220 
74 LEd 595. U.S. 61,55 L.Ed 369, Ann.Cas.1912C. 

MOD+--City of Bozeman v. Nelson, 160. 
~m 242 P- 621, 116 

U o ~  Anto Co. v. 237 P. 528. 73 Mont. 147. Payment of second registry fee 
20: P. -75L I04 or. 398. OhiorState ex rel. B-enkant v. Statute requiring One who sells or 

Wallace, 30 N.E.2d 696, 137 ohio transfers his automobile or who may ;. -. 3 S.E. 314. 
19. 

St. 379 (exemption of vehicles pro- have Occasion to purchase another 
pelled by overhead trolley wires in place of one destroyed, or stolen. 

of v. State ex to pay an additional registry fee is 
1 3  5X- EL 133 Tenn. valid, even though it may require a 
1915s ZZ Ann.Cas. Tern-Frazier v. Lindsey, 36 S.W.2d payment of two registry fees in the 

436, 162 Tenn. 228 (statute impos- same year, because it works uni- 
ing privilege tax on passenger au- formly and affects all in the same 

.-d SEfair. 2 S.W2d tomobiles and trucks, but not dis- way who may sell or exchange cars. 
A B C  tinguishlng between different Bleon v. Emery. 209 P. 627, 60 Utah 

mmg 3 v. City of makes of passenger cars). 582. 
TGT- 269 S.W. 

Tex.-Boot v. City of Dallas, Civ. 11. N.M.-State v. Mirabal, 273 P. 
App., 179 S.W. 301. 928, 33 N.M. 553, 62 A.L.R. 296 
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3 465.3 REGISTRATION AND LICENSE Ch. 465 

5 465.3 Reasonable Basis for Classification 
Research Note: 

Recovery of fees paid under an unreasonable basis for classi- 
fication is considered infra D 400.59. 

The judgment of the Legislature with respect to the choice of 
expedients or the merits between different methods of f i g  U- 
cense fees for use of the highways cannot be overthrown unless 
the particular fee complained of is manifestly unreasonable or 
without reasonable relation to the use of the highways.= How- 
wer, scientific precision in classification is not required.= 

Where legislation is limited in its application to a particular 
class of persons, the classification must rest on some substantial 
difference between the citizens of the class created, and other per- 
sons to whom it does not apply,14 and it must operate equally and 
uniformly on all persons in each class.* 

The classification must not be arbitrary so that persons 
who are actually in simiiar c-ces are placed in different 
classifications. It must be based on some real and substantial 
distinction bearing a reasonable and just relation to the things 
with respect to which such classification is imposed.16 Something 

(law requiring payment of proper- N.J.-Weimar Storage Co. v. Dill. 
tY tax as condition precedent to 143 A. 438, 103 NJ.Eq. 307. 
issuance of license). - 

IS. U.S.--Southern Ry. fh. v. 
Te=-Boot v. of Civ. Green, 30 Sect. 287, 216 U.S. 400, 

App., 179 S.W. 301. 54 LEd. 536, 17 Ann.Cas. 1247. 

12. U.S.-Piper v. Bingaman, D.C. Ca1.-T. E. Connolly, Inc. v. State, 
N.M., 12 F.Supp. 755, affirmed 56 164 P.2d 60, 72 Ca1.App.M 145 
S.Ct. 948, 298 U.S. 643, 80 L.Ed. (exemption from registration fee 
1375, rehearing denied 57 S.Ct. 5, of oversize vehicles only occa- 
299 U.S. 619, 81 L.M. 457. sionally using the highways valid). 

IS. U.S.-Piper v. Bigaman. D.C. Arbitrary distinction 
N.M., 12 F.Supp. 755, affirmed 56 There is no constitutional distinc- 
S.Ct. 948, 298 US. 643, 80 LEd. ti, between those -porting farm 
1375, rehearing denied 57 Sect. 5, p d u c t s  by motor and a m -  
299 U.S. 619, 81 L.Ed. 457. mon carriers hauling various kinds 

of freight, including farm products. 
Idah0lState v. Crosson' lgO P. ~ h u s ,  the exemption of onIy the for- 

922,33 Idaho 140. mer class from a redation is ar- 
N.D.-Figenskau v. McCoy, 265 N.W. bitrary and invalid. Franchise Mo- 

259, 66 N.D. 290. tor Freight Assn. v. Seavey, 235 P. 

T e ~ . - C i t y  of Memphis v. State. 179 1000,196 cal. 77. 

15. McL-Samuel Bevard Manuro Ordinance of commissioners' court 
Products Co. v. Baughman, 173 levying license tax on vehicles used 
A. 40, 147 Md. 55. on roads in hauling logs, staves, etc., 
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ch. 465 CLASSIFICATION OF MOTOR VEHICLES 9 465.3 
more is required than a mere designation by such characteristics 
as will serve to classify. The mark of distinction must be some- 
thing of substance, some attendant or inherent peculiarity, sug- 
nested by natural reason and calling for legi~lation.~' 
3 

The question generally is whether the classification adopted 
lacks a rational b a ~ i s , ~  and l a t i o n  which makes distinctions 
or classifications for the purposes of imposing a license fee on pri- 
vate motor vehicles,la without any rational basis for the distinc- 
tion, or which purports to impose on a certain class engaged in the 
transportation of freight and passengers for hire burdensome tax- 
es and regulations, and to exempt therefrom others engaged in the 
same business, without justification or reason for the classifica- 
tion, cannot be sustained.= 

reasonably construed as applicable 
to vehicles commonly so used and 
not to vehicles only occasionally so 
used, is not unconstitutional as an 
arbitrary, unreasonable and discrim- 
inatory classification. Ex parte 
Smith. 102 SO. 122, 212 Ala. 262. 

17. US.-Baker v. Glenn, D.C.Ky.. 
2 F.Supp. 880 (classification based 
on weight). 

Ca1.-Bacon Service Corp. v. Huss, 
248 P. 235, 199 Cat. 21. error dis- 
missed 48 S.Ct. 158, 275 U.S. 507, 
72 LEd. 397 (exemption of opera- 
tors deriving percentage of gross 
receipts from mail contracts). 

Or.--State v. Kozer. 242 P. 621. 116 
Or. 581. 

18. USlsproles v. Binford, 52 S. 
Ct. 581. 286 U.S. 374. 76 LEd. 
1167. affirming. D.C.Tex., 56 F2d 
189. 

19. Ta-Ex parte Faison. 248 S. 
W. 343.93 Tex.Cr.R 403. 

20. CaL-Bacon Service Corp. v. 
Huss. 248 P. 235, 199 CaL 21. 
error dismissed 48 S.Cf 158. 275 
U.S. 507. 72 LEd. 397 (exemption 
of sight-seeing motor vehicles). 

Idaho.-State v. Crosson, 190 P. 922, 
33 Idaho 140. 

N.J.-Weimar Storage Co. v. Dill, 
143 A. 438, 103 N.J.Eq. 307. 

Tex.-Ex parte Faison. 248 S.W. 343, 
93 Tex.Cr.R 403. 

Tern-Frazier v. Lindsey. 36 S.W. 
2d 436, 162 Tenn. 228 (distinction Exemption of m d t u r a l  
between passenger cars and trucks Statute requiring license fees and 
held reasonable). registration of motortrucks and trac- 

tors used by all private owners ex- 
Agricultud vebicles cept farmers, and prohibiting com- 

The exemption of vehicles selling mercial vehicles of a greater capac- 
or delivering farm produce from a ity than 8,000 pounds to be used by 
tax statute has been held justified. any one except for agricultural pur- 
The distinction between this class of poses, held discriminatory as not 
vehicles and other classes of com- based upon a proper classification. 
mercial vehicles probably being that Lossing v. Hughes, Tex.Civ.App., 244 
the delivery of such produce to mar- S.W. 556. 
ket by the grower was considered as 
merely incidental to farming, and did Exemption of hotel busses and mait 
not involve such use of the highway vehicles 
as would warrant an increased tax. Statute regulating the operation of 
State v. Kozer, 242 P. 621, 116 Or. public service vehicles. which ex- 
581. empts from the requirements of pro- 
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ex rel. Goshen Irr. 
57 P.2d 793, 49 Wyo- 

Ch. 466 LICENSE AND LICENSE FEES 8 466.15 
ticular year on the ground that he has not used his car during that 
year.' Registration is not required, however, where the registra- 
tion statute limits its operation to vehicles actually operated on 
the public highways.= 

Driving an automobile from a distributing agency to a deal- 
er's business place, with a dealer's license number, is not such a 
use of the highway as to require registration by a finance corpo- 
ration which is holder of the legal title.s 

A nonresident's use of the highways of a state is not neces- 
sarily alone sufficient to make his vehicles subject to a license 
tax,'* but this rule cannot be used by a resident, operating his 
vehicles on the state highways, to avoid payment of a license fee 
by locating his vehicles in another state.I1 

5 466.1 5 Gross Earnings Tax 
Library References: 

C.J.S. Motor Vehicles 5 136. 
West's Key No. Digests, Automobiles -97. 

A state may constitutionally impose a tax on the prit ileyc of 
doing business, measured by the gross receipts from that busi- 
ness." The tax may or may not be based on the use of the public 
highways.13 

7. Ill.-State may tax its own citi- 
zens for privilege of using state 
highways without regard to how 
much or how little licensees actual- 
ly take advantage of privilege 
conferred on them. Bode v. Bar- 
rett, 106 N.E.2d 521. 412 Ill. 204. 
judgment affirmed 73 S.Ct 468,344 
U.S. 583.97 L.Ed. 567. 

Miss.-Havens v. McDaris, 122 So. 
494, 154 Miss. 300. 

8. Cat-California Standard Finance 
Corporatioi v. Riverside Finance 
Co., 295 P. 555, 111 Caldpp. 151. 

Ohio.-State v. Williams, Com.PI., 
145 N.E2d 373. 

9. CaL-California Standard Finance 
Corporation v. Riverside Fiance 
Co., 295 P. 555, 111 Cal.App. 151. 

11. Tex.-D. C. Hall Co. v. State 
Highway Commission, Civ.App., 
330 S.W2d 904. 

12. CaL-Bekins Van Lines v. John- 
son, 130 P2d 421, 21 Cal2d 135; 
Valley Motor Lines v. Riley, 73 P. 
2d 288, 23 Cal.App2d 208. 

Mi -S ta te  ex rel. Railway Ex- 
press Agency v. Holm, 295 N.W. 
297,209 Mim. 9. 

Pa--Commonwealth v. Brink's Inc., 
30 A2d 128,346 Pa. 296. 

Tern-Buchanan v. Carson, 220 S. 
W2d 115, 188 Tenn. 420. 

Wyo.-Public Service Commission 
of Wyoming v. Grimshaw. 53- P2d  
1. 49 Wyo. 158. 109 A.L.R 534. 

Va-Virginia Electric & Power Co. 
v. Commonwealth, 194 S.E. 775, 
169 Va. 688. 

10. S.D.-Steinbergs, Inc. v. Hegle, 
258 N.W. 494.63 S.D. 350. 13. Ark-Wiiler Trucking Co. 

v. McAhren, 133 P.2d 757, 60 Ariz. 
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3 465.3 REGISTRATION AND LICENSE Ch. 465 

Regulations by cities imposing license fees for the operation 
of vehicles on their streets should be, as far as possible, general 
and impartial in their operationF1 and a license ordinance must 
include all those coming within the class sought to be taxed.= 

A city may tax nonresident automobile owners for the use of 
its streets,LS but may not discriminate against them by failing to 
tax residentsu 

A municipal ordinance imposing license fees in a stated 
amount for express wagons or motor vehicles used in delivering 
express matter, and a much smaller fee for light vehicles deliver- 
ing goods not in the express business, is discriminatory and unrea- 
sonable as against one engaged in the express business,- but there 
is no discrimination if the license fee is imposed on all express 
companies alike." 

b945.4 .% - '  . Classification as Pleasure Cars or Corn- 
-- , cia1 Vehicle* 

Research Note: 
Treatment of manufacturers and dealers as a separate class 

from either pleasure or commercial users is considered infra P 400.41. 

Library References 
C.J.S. Motor Vehicles O 136. 
West's Key No. Digests, Automobiles -45, 97. 

A classification of motor vehicles, based on whether they are 
used for business or commercial purposes, or merely kept for 
pleasure or family use, a license fee being imposed in one case and 
not in the other, is a proper one.*' 

curing a license and of giving bond 
hotel busses operating solely be- 
tween hotels and trains, and aut& 
mobiles and auto-trucks used for and 
engaged in carrying mails on star 
routes, is invalid State V. Crosson, 
190 P. 922.33 Idaho, 140. 

21. NJ.-Siciliano v. Neptune, 83 
A. 865,83 N.J.L. 158. 

Johnson v. City of Paducah, 147 
S.W.2d 721, 285 Ky. 294 (since 
nonresidents driving in city ag- 
gravate complicated traffic condi- 
tions and receive benefits of po- 
lice protection). 

24. Ky.-Davis v. Pelfrey, 147 S. 
W2d 723, 285 Ky. 298 (denial of 
equal protection). 

22. Or.-KeIlaber v. City of Port- 25. NJ.-Siciliano v. Neptune. 83 
land, 110 P. 492, 112 P. 1076, 57 A. 865,83 N.J.L. 158. 
Or. 575 (ordinance imposing a li- 
cense tax on automobiles and oth- 26. N.C.--Southeastern Express Co. 
er vehicles which exempts horse- v. City of Charlotte, 120 S.E. 475, 
drawn vehicles used for the same 186 N.C. 668. 
purposes is invalid). 

27. Ohio.-Fisher Bros. Co. v. 
23. Ky-Watson v. City of Paduc- Brown, 146 N.E. 100, 111 Ohio S t  

ah, 229 S.W2d 453. 312 Ky. 680; 602. 
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