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PART IV
Pretrial, Trial, and Posttrial
CHAPTER 14

Settlements, Dismissals, and Alternative
Dispute Resolution
KEY POINTS
• Either party can make a statutory offer to settle a
case under CCP § 998.
• When a case settles, a dismissal with prejudice
should be filed.
• If a summons and complaint are not served within
three years of the commencement of the action the
case can be dismissed.

• If a case is not brought to trial within five years of
the commencement of the action, the case can be
dismissed.
• Attempts to resolve cases usually include the
various methods of ADR.

THE SETTLEMENT
In an action for money damages, a case usually settles
when the defendant agrees to pay the plaintiff a set amount
of money. Most often, this agreement requires that the
money be paid in a lump sum. However, two other types of
settlement agreements can also occur, the structured settlement and the sliding scale settlement.
A structured settlement, which sometimes occurs in
cases with extensive damages and ongoing medical expenses, involves installment payments over a period of
years (often the lifetime of the plaintiff) in addition to a
lump sum paid at the time of settlement. Commonly, an
annuity is purchased to guarantee that payment is made.
Settlement agreements involving this type of settlement
are obviously very complex and must be very carefully
drafted and reviewed.

A second type of settlement is the sliding scale recovery agreement, which is defined in CCP § 877.5. A sliding
scale recovery agreement involves tort cases where there
are multiple defendants and the plaintiff has reached a
settlement with some, but not all, of the defendants. The
agreement sets forth the maximum amount of money that
the settling defendant will have to pay, but also provides
that this amount may be reduced depending on the amount
of recovery from the defendants who are not a party to the
agreement. If a sliding scale agreement is reached, certain
procedural steps must be taken. The parties entering must
promptly inform the court of the existence and terms of
the agreement. Furthermore, seventy-two hours prior to
entering into the agreement, a notice of intent to enter into
the agreement must be served on all defendants who are
not a party to the agreement.

SETTLEMENT OFFERS
CCP § 998 OFFER TO COMPROMISE

In California, settlement offers can be communicated formally under CCP § 998. This section not only describes

the method of making the offer, but also establishes consequences when a party rejects the offer and fails to get a
more favorable result at trial. At any time, not less than ten
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days prior to trial or arbitration, any party may serve an
offer in writing on any other party to allow judgment to be
taken in accordance with terms and conditions stated in
the offer. If accepted, the offer and acceptance are filed in
court and judgment is entered according to the terms and
conditions stated. The offer is considered withdrawn if not
accepted within thirty days or the commencement of trial,
whichever occurs first. If an offer has been made and rejected and the party making the offer obtains a more favorable judgment at trial, sanctions will usually follow. If
a plaintiff rejects a 998 offer and recovers less than the
offer, the plaintiff is denied postoffer costs of suit (even if
they are the prevailing party at trial) and is required to pay

defendant’s costs from the date of the offer. The trial court
judge has the discretion to order plaintiff to pay defendant’s expert fees. If the defendant rejects a 998 offer and
plaintiff recovers more than the offer, the defendant can be
compelled to pay plaintiff’s expert witness fees that are
normally not recoverable as a cost. CCP § 998 does not
apply in an eminent domain action.
FORMAT

A CCP § 998 offer to compromise is prepared in the same
general format as any paper which might be filed in court.
It is filed in court only if the offer is accepted.

SETTLEMENT AGREEMENTS AND RELEASES
SETTLEMENTS FOR MINORS OR INCOMPETENTS

GENERAL RELEASE

If one of the parties to the lawsuit is a minor or in competent, court approval of the settlement agreement and attorney fees is usually required. This is referred to as a minor’s
compromise. Sections 3500–3612 of the Probate Code and
Rules 7.950–7.955 and 378 of the California Rules of
Court set forth the procedures to be followed. The parent
or guardian files a petition for a minor’s compromise in
court. A court hearing is held and the judge reviews the
terms and fairness of the settlement. The rules also require
that the person compromising the claim as well as the
minor or incompetent be present at the hearing. The court
also makes orders concerning the disposition of any
money awarded to a minor plaintiff.

In California, a general release does not release claims
which the creditor does not know or suspect to exist at the
time of executing the release, if those claims would have
materially affected the settlement (Civil Code § 1542).
DUTY TO NOTIFY COURT OF SETTLEMENT

Rule 225 of the California Rules of Court requires the
parties to notify the court immediately of any settlement
and to file the request for dismissal within forty-five days
of the settlement.

DISMISSALS, CONSENT DECREES, AND DISTRIBUTION OF FUNDS
DISMISSALS

The primary statute dealing with dismissals in California
is CCP § 581. This section provides for dismissals of cases
by the parties or by order of the court. If the dismissal is by
act of the parties, a Judicial Council form requesting the
dismissal must be used (see Exhibit 14-1).
STIPULATED DISMISSALS

Parties to a lawsuit may stipulate to a dismissal at any
time, on any terms. In such case, if a lawsuit has been filed,
a request to dismiss the case with prejudice should be
filed.
A particular problem occurs, however, in cases involving multiple defendants, when some but not all defendants settle. The plaintiff is allowed to dismiss the settling
defendants from liability on the complaint, but a problem
remains with liability of the settling defendants for potential claims of contribution or indemnity should a large
judgment be awarded against the nonsettling defendants.
In order to encourage settlement, California law allows a
defendant to settle a case and be released from all liability

on cross-complaints if the settlement is made in good
faith. The determination of whether a settlement is in good
faith may require a court hearing. See CCP § 877.6 for a
description of this procedure.
VOLUNTARY DISMISSAL ON NOTICE

California law allows plaintiffs or complainants to dismiss
their complaints or cross-complaints, or any part of it, at
any time prior to trial, by filing the request for dismissal.
Unlike the federal rule, the California code does not require a motion or notice. However, plaintiffs should serve
a copy of the request for dismissal on all parties.
COURT-ORDERED INVOLUNTARY DISMISSAL

In California, a court has the power to dismiss a case for
any number of reasons. One reason is that a party has
failed to comply with a discovery order and the case is dismissed as a terminating sanction (CCP § 2023). Another
reason is that there has been a delay in the prosecution of
the case. Sections 583.110–430 of the Code of Civil Procedure regulate dismissals for lack of prosecution. These
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Exhibit 14-1 Judicial Council Form Request for Dismissal
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sections often result in mandatory dismissal of cases if
the complaint and summons have not been served within
three years of the commencement of the action (CCP §§
583.210–250), or if the case has not been brought to trial
within five years of the commencement of the action (CCP
§§ 583.310–360)). Other time limits control the trial date
where a new trial has been granted after a motion or appeal
(CCP § 583.320)).
In addition to the mandatory dismissal sections, other
code provisions give the court discretion to dismiss a case.
Under CCP § 583.420, if service is not made within two
years, or the action is not brought to trial within three years
after the action is commenced, the court may dismiss the
case. The dismissal of actions for delay of prosecution
may be done by the court on its own motion or on motion
of the defendant.
TRIAL DELAY REDUCTION RULES (FAST TRACK)

If a case comes under fast track rules, as most cases do,
different time limits apply for serving the summons and
complaint, and for getting the case to trial. Precise times
for service are controlled by local rules of court, which
must be set in conformity with Govt. Code § 68616. This

section allows local courts to reduce the time for service of
the complaint to no sooner than sixty days after filing.
Violating these rules might result in sanctions, although it
is doubtful that dismissal would be the first sanction.
CONSENT DECREE

A consent decree is usually called a stipulated judgment or
consent judgment in California. Section 664.6 of the Code
of Civil Procedure provides that if parties to pending litigation stipulate, in writing or orally before the court, for
settlement of the case, the court may enter judgment pursuant to the terms of the settlement.
CCP § 1132 also describes another procedure, confession of judgment. A judgment by confession can be entered with no prior action having been filed. The defendant
must sign, under oath, a statement authorizing the entry of
judgment for a specified sum and stating facts that support
the judgment.
CCP § 664.7 contains special provisions relating to
construction defect cases. This section allows the stipulation for judgment to be made through respective counsel
where a party’s contribution is paid through an insurance
contract.

ALTERNATIVE DISPUTE RESOLUTION (ADR)
The necessity of ADR in the California legal system is
well recognized. Parties to most civil disputes are free to
follow any out-of-court method of dispute resolution that
is agreeable. These include use of arbitration, mediation,
early neutral evaluation, and even hiring private judges.
Numerous organizations have been established that provide ADR services to parties for a fee. The providers are
often retired judges or very experienced attorneys. Courtrelated ADR is also common. Court-related ADR involves
the use of ADR in a pending civil case. It is not a complete
substitute for the court action, but rather a way of trying to
dispose of the action without the necessity of trial. These

methods, which commonly include judicial arbitration and
mediation, are not binding on the parties. Judicial arbitration is court-ordered arbitration. The courts have the
power to order parties to submit to arbitration in many
cases. While the arbitration award is not binding, any party
who does not want to accept it must act to reject it by filing a request for a trial de novo with the court within thirty
days. Failure to file this request may result in the arbitration award becoming binding. Rules 1580–1640 of the
California Rules of Court and CCP §§ 1775–1775.15 contain rules regarding alternative dispute resolution.

CHAPTER 15

Trial Techniques
KEY POINTS
• Attorneys handling civil cases may be required to
attend case management conferences and mandatory settlement conferences.

• Written statements must be prepared for these
conferences.
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PRELIMINARY PREPARATION FOR TRIAL
PRETRIAL CONFERENCES

Attorneys in California civil cases are generally required
to attend two types of pretrial conferences case management conferences and mandatory settlement conferences.
This requirement can be waived by the court in “short
cause” matters. Short cause matters are cases that can be
tried in less than a day.
CASE MANAGEMENT CONFERENCES

In order to assure that civil cases proceed to trial without
unnecessary delay, California has enacted several code
sections and rules of court that dictate required procedures. One such procedure is a mandatory case management conference, regulated by Rule 212 of the California
Rules of Court. A case management conference must be
held within 180 days after the filing of the initial complaint.
At a case management conference, the court may do
any of the following: establish a discovery schedule, order
the case to arbitration, determine if the case is a limited
civil case, dismiss, or sever fictitious or other unserved
defendants, schedule a date for exchange of expert witnesses, and set a date for future conferences. Parties attending a case management conference are required to
complete case management statement, which is a Judicial
Council form (Exhibit 15-1). Rule 212 also allows requires that parties meet and confer, prior to the conference, to discuss the case.
SETTLEMENT CONFERENCES

In addition to the case management conferences, in long
cause matters (cases taking more than one day to try), settlement conferences are also mandated. The attorneys for
all parties and the judge try to work out a settlement in the
case to avoid the upcoming trial. Written settlement conference statements are required. Rule 222 requires that no
later than five days before the date set for the settlement
conference, each party shall file and serve on each party a
statement containing a good faith settlement demand, and
an itemization of special and general damages. The statement must also discuss in detail all facts and law pertinent

to the issues in the case. Local rules can impose additional
requirements for the statement. Local rules may require
copies of medical reports or police reports in addition to
other information.
JURY REQUEST AND DEPOSIT OF JURY FEES

A demand for jury is usually made at the time of the case
management conference. A party requesting a jury must
deposit a fee with the clerk of the court at least twenty-five
days prior to trial. Failure to deposit the jury fees constitutes a waiver of the right to the jury. (CCP § 631)). Parties
should also be aware that they might be charged a per diem
fee for the court reporter.
JURY INSTRUCTIONS

Section 607(a) of the Code of Civil Procedure regulates
the preparation of proposed jury instructions. Although
jury instructions are the ultimate responsibility of the
judge, California law requires that each of the parties submit proposed instructions to the judge, with copies to the
other attorneys. The code section requires that proposed
instructions be given to the judge and served on other
counsel before the first witness is sworn in. Thereafter, additional instructions may be submitted. (In practice, many
judges do not ask for any proposed instructions until the
trial nears completion.) All proposed instructions must be
typewritten, each on a separate sheet of paper. Usually the
instructions contain a cover sheet containing the caption
and identifying the party submitting the instructions. For
many years in drafting the actual instructions, California
attorneys relied on a book known as BAJI (Book of
Approved Jury Instructions), which contains numerous
jury instructions that were accepted by the courts. Recently, the Judicial Council officially adopted a new set of
civil jury instructions. Under Rule of Court 855 use of
these instructions is strongly encouraged. Exhibit 15-2 is
an example of one instruction. However, an attorney might
want to augment these instructions with specially drafted
ones. In such a case, the proposed instruction should contain a reference to the legal authority supporting the instruction. Proposed verdict forms should be submitted
with the proposed jury instructions.

PREPARATION OF WITNESSES
SUBPOENA OF WITNESSES

Trial subpoenas and subpoenas duces tecum are regulated
by CCP § 1985, and are different from deposition subpoenas described in Chapter 9 of this supplement. A subpoena
compelling attendance of a witness is a Judicial Council

form. It can be issued by a court clerk, a judge, or by the
attorney of record in the proceeding. A subpoena duces
tecum can be likewise issued. However, a subpoena duces
tecum is required to be accompanied by an affidavit showing good cause for the production of the matters and things
described in the subpoena. The declaration must specify

CA_Part_IV_V4.qxd 9/4/04 1:03 AM Page 102

102

PART IV

Pretrial, Trial, and Posttrial

Exhibit 15-1 Judicial Council Form Case Management Statement
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Exhibit 15-1 Judicial Council Form Case Management Statement (continued)

(continued)
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Exhibit 15-1 Judicial Council Form Case Management Statement (continued)
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Exhibit 15-1 Judicial Council Form Case Management Statement (continued)
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Exhibit 15-2 Sample Jury Instruction
2500. Disparate Treatment—Essential Factual Elements (Gov. Code, § 12940(a))
[Name of plaintiff] claims that [name of defendant] wrongfully discriminated against [him/her].
To establish this claim, [name of plaintiff ] must prove all of the following:
1. That [name of defendant] was [an employer/[other covered entity]];
2. That [name of plaintiff] [was an employee of [name of defendant]/applied to [name of defendant] for a job/[describe other covered relationship to defendant]];
3. That [name of defendant] [discharged/refused to hire/[other adverse employment action]] [name of plaintiff ];
4. That [name of plaintiff]’s [protected status—for example, race, gender, or age] was a motivating reason for the [discharge/refusal to hire/[other adverse employment action]];
5. That [name of plaintiff ] was harmed; and
6. That the [discharge/refusal to hire/[other adverse employment action]] was a substantial
factor in causing [name of plaintiff]’s harm.
Directions for Use
This instruction is intended for use when a plaintiff alleges disparate treatment discrimination
under the FEHA against an employer or other covered entity. Disparate treatment occurs when an
employer treats an individual less favorably than others because of the individual’s protected
status. In contrast, disparate impact (the other general theory of discrimination) occurs when an
employer has an employment practice that appears neutral but has an adverse impact on
members of a protected group. For disparate impact claims, see Instruction 2502, Disparate
Impact—Essential Factual Elements (Gov. Code § 12940(a)).
Elements that are uncontested should be deleted from this instruction.
If element 1 is given, the court may need to instruct the jury on the statutory definition of
“employer” under the FEHA. Other covered entities under the FEHA include labor organizations,
employment agencies, and apprenticeship training programs. (See Gov. Code, § 12940(a)–(d).)
For damages instructions, see applicable instructions on tort damages.
Sources and Authority
• Government Code section 12940(a) provides that it is an unlawful, employment practice “[f]or
an employer, because of the race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, marital status, sex, or sexual orientation of any
person, to refuse to hire or employ the person or to refuse to select the person for a training
program leading to employment, or to bar or to discharge the person from employment or from
a training program leading to employment, or to discriminate against the person in compensation or in terms, conditions, or privileges of employment.”
• Government Code section 12926(m) provides: “‘Race, religious creed, color, national origin,
ancestry, physical disability, mental disability, medical condition, marital status, sex, age, or
sexual orientation’ includes a perception that the person has any of those characteristics or that
the person is associated with a person who has, or is perceived to have, any of those characteristics.”
This version provided by LexisNexis ™ Matthew Bender®, Official Publisher, 800-533-1637, www.lexisnexis.com/bookstore, for public and internal court use.
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Exhibit 15-2 Sample Jury Instruction (continued)
• “[C]onceptually the theory of ‘disparate treatment’ . . . is the most easily understood type of
discrimination. The employer simply treats some people less favorably than others because of
their race, color, religion, sex or national origin.” (Mixon v. Fair Employment and Housing
Com. (1987) 192 Cal.App.3d 1306, 1317 [237 Cal.Rptr. 884], quoting Teamsters v. United
States (1977) 431 U.S. 324, 335–336, fn. 15 [97 S.Ct. 1843, 52 L.Ed.2d 396].)
• “[W]hether or not a plaintiff has met his or her prima facie burden [under McDonnell Douglas
Corp. v. Green (1973) 411 U.S. 792 [93 S.Ct. 1817, 36 L.Ed.2d 668]], and whether or not the
defendant has rebutted the plaintiff’s prima facie showing, are questions of law for the trial
court, not questions of fact for the jury.” (Caldwell v. Paramount Unified School Dist. (1995) 41
Cal.App.4th 189, 201 [48 Cal.Rptr.2d 448].)
• “[If] the case is submitted to the trier of fact, the intermediate burdens set forth in McDonnell
Douglas will fall away, and the fact finder will have only to decide the ultimate issue of
whether the employer’s discriminatory intent was a motivating factor in the adverse employment decision.” (Caldwell, supra, 41 Cal.App.4th at p. 205.)
• “The ultimate burden of persuasion on the issue of actual discrimination remains with the
plaintiff.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 356 [100 Cal.Rptr.2d 352,
8 P.3d 1089].)
• “While a complainant need not prove that [discriminatory] animus was the sole motivation behind a challenged action, he must prove by a preponderance of the evidence that there was a
‘causal connection’ between the employee’s protected status and the adverse employment decision.” (Mixon, supra, 192 Cal.App.3d at p. 1319.)
• “Because of the similarity between state and federal employment discrimination laws, California courts look to pertinent federal precedent when applying our own statutes.” (Guz, supra,
24 Cal.4th at p. 354.)
• “We have held ‘that, in a civil action under the FEHA, all relief generally available in noncontractual actions . . . may be obtained.’ This includes injunctive relief.” (Aguilar v. Avis Rent A
Car System, Inc. (1999) 21 Cal.4th 121, 132 [87 Cal.Rptr.2d 132, 980 P.2d 846], internal citations omitted.)
• “The FEHA does not itself authorize punitive damages. It is, however, settled that California’s
punitive damages statute, Civil Code section 3294, applies to actions brought under the
FEHA. . . .” (Weeks v. Baker & McKenzie (1998) 63 Cal.App.4th 1128, 1147–1148 [74
Cal.Rptr.2d 510], internal citations omitted.)
Secondary Sources
8 Witkin, Summary of California Law (9th ed. 1988) Constitutional Law, §§ 756–757,
pp. 252–254; id. (2002 supp.) at §§ 756–757, pp. 131–134
1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed. 2000) Discrimination Claims,
§§ 2.61, 2.63, 2.66, pp. 50–51, 53, 55
3 Wilcox, California Employment Law, Ch. 43, Civil Actions Under Equal Employment Opportunity Laws, §§ 43.01, 43.01[2][b] (Matthew Bender)
11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment Discrimination,
§ 115.23[2] (Matthew Bender)
Bancroft-Whitney’s California Civil Practice: Employment Litigation (2000 supp.) Discrimination
in Employment, §§ 2.2, 2.20, pp. 20–21, 39–40
This version provided by LexisNexis ™ Matthew Bender®, Official Publisher, 800-533-1637, www.lexisnexis.com/bookstore, for public and internal court use.
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Exhibit 15-3 Civil Subpoena (Duces Tecum)
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Exhibit 15-3 Civil Subpoena (Duces Tecum) (continued )

(continued)
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Exhibit 15-3 Civil Subpoena (Duces Tecum) (continued )
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the exact matters or things desired to be produced, setting
forth in full detail the materiality to the issues in the case
and stating that the witness has the desired matters or
things in his or her possession or under his or her control
(CCP § 1985(b)). Because of the uncertainty of the actual
time of trial, the law allows a subpoenaed witness to be on
standby rather than having to come down to the court and
wait for hours or even days (CCP § 1985.1)).
Under the code, subpoenas can be served by any person (CCP § 1987), and no set time for service is mandated,
other than that reasonable time to travel or produce records
must be given (CCP § 1987(a)). However, if consumers’
personal records or employment records are subpoenaed,
timing of the issuance and service of the subpoena become
important. CCP §§ 1985.3 and 1985.6 should be consulted. Subpoenaed witnesses are entitled to a fee and

Posttrial Practice

111

mileage, if demanded (CCP § 1987(a)). See Exhibit 15-3
for an example of a civil subpoena duces tecum.
COMPELLING ATTENDANCE OF PARTIES

Parties to the action are not obligated to be present at trial,
even though they usually are. If you want to guarantee the
presence of another party, or if you want to compel that
party to produce documents at the trial, California law
provides a method for doing this. CCP § 1987(b) allows an
attorney to send written notice to the attorney for the party
requiring attendance of that party. The notice must be
served at least ten days prior to trial. A party can be required to produce documents within the same notice, but
in such a case, twenty days notice is required. For trials in
limited civil cases, CCP §§ 96–98 should be consulted.

CHAPTER 16

Posttrial Practice
KEY POINTS
• Posttrial motions in state court closely resemble
motions in federal court.
• A party has sixty days from the mailing of notice
of entry of judgment to file a notice of appeal but
only thirty days if the action is a limited civil
case.

• After judgment, a defendant’s financial situation
can be discovered through the use of an order of
examination.
• The following websites may provide helpful information regarding a judgment debtor’s assets:
www.knowx.com
www.ussearch.com

TRIAL AND POSTTRIAL MOTIONS
Trial and posttrial motions made in state actions are similar to those made in federal cases. The types of motions
made usually depend on whether the case is tried before a
jury or whether it is a court trial. In a jury trial, motions
might include motions for nonsuit motions for a directed
verdict, motions for a judgment notwithstanding the verdict, motions for a new trial, motions to vacate, and motions to tax costs. In a court trial, motions might include
motions for judgment, motions for a new trial, motions to
vacate, and motions to tax costs.
ENTRY OF JUDGMENT

The timing for most posttrial motions is often dependent
on when judgment was entered, and when and if notice of
entry of judgment was given to all parties. Entry of judgment occurs when the clerk of the court “enters” the judgment in the court records (CCP §§ 664, 668, and 668.5).
Once a judgment is entered, notice of the entry should be
given to all parties (CCP § 664.5). The notice of entry of

judgment is sometimes prepared by the prevailing party
and sometimes prepared by the clerk of the court. The
original notice of entry, together with the proof of service,
is filed with the court.
MOTION FOR NONSUIT

CCP § 581c allows the defendant to make a motion for
nonsuit after the plaintiff has completed an opening statement or after the presentation of evidence in a trial by jury.
The basis for such a motion is that it appears that the plaintiff has no case. The granting of such a motion is the same
as a judgment in favor of the defendant.
MOTION FOR A DIRECTED VERDICT

A motion for a directed verdict is regulated by CCP § 630.
Unless the court specifies an earlier time, this motion is
made after all the parties have presented their evidence,
but before the case goes to the jury. The motion might be
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made in relationship to the entire case or only as to issues
within a case. In federal court, the motion is now referred
to as a motion for judgment as a matter of law.
MOTION FOR A JUDGMENT NOTWITHSTANDING
THE VERDICT

CCF § 629 allows a party to raise a motion for a judgment
notwithstanding the verdict in a jury case tried in state
court. It is not necessary to make a motion for a directed
verdict first. The motion allows a judge to overturn a jury’s
finding and enter a different judgment. In federal court,
this motion is also referred to as a motion for judgment as
a matter of law.

MOTION TO VACATE

When a judgment is inconsistent with factual findings or
special verdict of a jury CCP § 663 allows the court to set
aside or vacate the judgment. Service of the motion must
be made within fifteen days of the date of mailing of notice
of entry of judgment, or within 180 days of the date of
entry of judgment, whichever is earliest.
MOTION FOR JUDGMENT

CCP § 631.8 allows a party in a nonjury case to make a
motion for judgment after the other party has completed
his presentation of the evidence.

MOTION FOR A NEW TRIAL

MOTION TO TAX COSTS

CCP §§ 656–662.5 regulate motions for new trial in state
proceedings. The grounds for such a motion, found in
CCP § 657, are basically the same as in federal court.
Under CCP § 659, this motion must be filed within fifteen
days of the date of mailing of notice of entry of judgment
by the clerk or within 180 days of the entry of judgment,
whichever is earliest. CCP §662.5 contains special provisions where a court feels that the amount of the jury’s
award is either excessive or insufficient. In such cases, the
court can order a conditional new trial. The court either
reduces or increases the damage award, with the proviso
that if the affected party does not agree to the decrease or
increase, a new trial will be ordered.

Within fifteen days after mailing of notice of entry or judgment (or 180 days after entry of judgment, whichever is
first), the prevailing party must submit a written statement
of costs to the court, known as a memorandum of costs. In
this document, the prevailing party details each item
claimed as a cost. If the other party disagrees with any of
the costs that are claimed, that party must file a motion
to strike or tax those costs. This motion must be filed
within fifteen days of the service of the memorandum of
costs. Rule 870 of the California Rules of Court and CCP
§§ 1032–1038 control.

THE PRELIMINARY STEPS IN THE APPEAL
Appellate practice in state courts is regulated by the Code
of Civil Procedure, sections 901–936.1 and California
Rules of Court, rules 1–80 (appeals in general jurisdiction
cases) and rules 100–191 (appeals in limited civil cases).
Although the appeal process for cases of general jurisdiction and cases of limited jurisdiction is similar, some
important differences do exist. Appeals from cases within
the general jurisdiction of superior court are appealed to
the court of appeals. Appeals in limited civil cases are
heard in the appellate division of the superior court. Another important difference is the various time requirements. For limited civil cases time requirements for filing
the notice of appeal and for filing the various briefs is
much shorter than for cases of general jurisdiction.
STATEMENT OF DECISION

In a nonjury case prior to the commencement of any appeal, the losing party has the right to demand a statement
of decision from the trial court (CCP § 632)). In this statement the court is required to explain the factual and legal
basis for its decision as to each of the principal controverted issues. Unless the case is tried in less than 8 hours,
it must be requested within ten days after the court announces its tentative decision. (Note that this is not the

same date as entry of judgment.) If the case is tried in less
than 8 hours the statement of decision must be requested
before the matter is submitted to the court. In such a case,
the statement of decision can be oral rather than written.
The statement of decision can sometimes narrow the issues on appeal. The court may direct that the statement of
decision be prepared by the prevailing party and submitted
to the judge for signature and approval.
STEPS IN APPEAL FROM SUPERIOR COURT ACTION

The following is an overview of the appellate process in
the court of appeals.
1. File notice of appeal in superior court within sixty
days from the mailing of notice of entry of judgment (or file-stamped copy of judgment), or 180
days of judgment if notice of entry not given
(Rule 2).
2. Request reporters transcript and clerks transcript
within ten days of filing notice of appeal (Rules 4
and 5).
3. Clerk and reporter give cost estimate for transcripts (Rules 4 and 5).
4. Pay transcript costs within ten days of receipt of
estimate (Rules 4(b) and 5(c)).
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5. Clerk and reporter prepare and file transcripts within
thirty days of receipt of cost (Rules 4 and 5).
6. File opening brief within thirty days of filing of
transcript in court of appeals (Rule 15).
7. File respondent (appellee) brief within thirty days
of opening brief (Rule 15).
8. File reply brief (if desired) within twenty days of
respondent’s brief (Rule 15).
Although most appeals are based on transcripts provided by the court clerk and the court reporter, at times,
the parties prepare their own records of the lower court
proceedings. The Rules of Court allow parties to prepare
an Appendix in Lieu of the Clerk’s Transcript, an Agreed
Statement, or a Settled Statement. An Appendix in Lieu of
Clerk’s Transcript (Rule 5.1) allows parties to create an appendix containing copies of court documents necessary to
the appeal. Also in lieu of the clerk’s transcript, if local
rule permits, parties can submit the superior court file.
(Rule 5.2). An Agreed Statement (Rule 6) is a statement
signed by the parties showing the nature of the controversy, the basis for appellate court jurisdiction, and how
questions arose in and were decided by the superior court.
It must also contain various documents including a copy of
the judgment and a copy of the notice of appeal. A Settled
Statement (Rule 7) can be prepared when the appellant
cannot afford a reporter’s transcript. It is a narrative statement of the oral proceedings in court.
LIMITED CIVIL CASES

Although the appellate procedures are basically the same
for limited civil cases, some of the time requirements are
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shorter. In particular, the notice of appeal must be filed
within thirty days of the notice of entry of judgment, or
ninety days from judgment, if no notice is given (Rule 122).
Rules 124 and 125 should be consulted regarding the transcripts. Timing for briefs is described in Rule 105. A
shorter time is allowed for briefs in an appeal in a limited
civil case. Opening briefs are due twenty days after the
filing of the transcript. Respondent briefs are due twenty
days after the filing of the opening brief, and reply briefs
are due ten days thereafter.
Another important distinction is that appeals in limited civil cases are not heard in the court of appeals. They
are heard in the appellate division of the superior court.
THE APPEAL BOND

In California, whether or not an appeal stays execution of
a judgment depends on the nature of the judgment. Judgments for payment of money and for such equitable remedies as specific performance of real estate contracts are not
stayed unless an undertaking or bond is posted. (CCP §§
916–917.9 describe all cases in which execution is normally not stayed.)
EXTENSIONS OF TIME

The appellate courts have wide discretion to grant or deny
extensions of time in the appellate process. However, certain time requirements that cannot be changed. Included in
those are the times for filing a notice of appeal, a petition
for Supreme Court review, or the granting or denial of a
rehearing in the court of appeal. (Rules 2 and 45)

THE APPELLATE BRIEF
DRAFTING THE APPELLATE BRIEF

CONTENT OF BRIEFS

The format for a brief filed in the court of appeals is described in Rule 15, which describes the technical requirements for the brief in great detail. It provides that the brief
should be printed or typed and unless permission from the
court is obtained, should be no more than 14,000 words or,
if produced by a typewriter, no more than fifty pages. It
should be prepared on 81⁄ 2  11 inch paper, Rule 15 contains several other technical requirements and must be
consulted when preparing a brief. It must be securely
bound, and if stapled, the bound edge covered with tape.
The format for briefs filed in the appellate division of
the superior court is controlled by Rule 105, which incorporates the technical requirements of Rule 15. The only
distinction is the length of the brief, which should not
exceed fifteen pages without court permission.

Rules 13, 14, and 15 regulate the content of briefs filed in
the court of appeals. Rule 105 controls for briefs filed in
the appellate division of the superior court. The briefs do
not differ substantially from those filed in federal court.

APPELLATE BRIEF COLORS

The color requirements for appellate brief covers are found
in Rule 44 and include: Appellant’s opening brief: green;
Respondent’s brief: yellow; Appellant’s reply brief: tan.

FILING AND SERVICE OF THE APPELLATE BRIEFS

The number of briefs required to be filed in the court of appeal is described in Rule 44. In a civil appeal, an original
and four copies of each brief must be submitted to the
court of appeal. In addition, five copies of the briefs must
be delivered to the California Supreme Court and one
copy must be deposited with the clerk of the superior court
for delivery to the trial judge. (Rule 16(b)) Copies must
also be served on all other attorneys in the case.
Filing and service of briefs in the appellate division of
the superior court is governed by Rule 105. Unless
changed by local rule, the original brief is filed with the
clerk of the superior court and copies served on all other
attorneys and the trial judge (Rule 105(e) and (f)).
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Pretrial, Trial, and Posttrial

FINAL PROCEDURES
FURTHER APPEAL PROCEDURES

Under Rule 27, a party may file a petition for rehearing in
the court of appeals within fifteen days after filing the
court’s decision. Parties also have the right to request a
hearing in the California Supreme Court. This request is
made in a petition for review (Rule 28), which must be
filed with ten days of the decision of the court of appeal
becoming final. The decision is usually final thirty days
after it is filed (Rule 24(a)). Finally, if federal constitutional issues are involved, the parties can request a hearing
in the United States Supreme Court, by filing a petition for
writ of certiorari.
POSTTRIAL JUDGMENT PROCEDURES

Enforcement of judgments in California is regulated by
Title 9 of the Code of Civil Procedure, beginning with section 680.010, which provide methods for discovering the
financial condition of the judgment debtor, as well as describing the procedures for satisfying the judgment from
the property or earnings of the debtor.
DISCOVERING JUDGMENT DEBTOR’S ASSETS

CCP § 708.020 permits the use of written interrogatories
to request information to aid in the enforcement of a
money judgment. However, the more common method of
discovering assets is the use of the order of examination.
Under CCP § 708.110, the judgment creditor can get a
court order requiring the judgment debtor to appear before
the court and to answer questions regarding his financial
situation. A Judicial Council form is used for this purpose
(see Exhibit 16-1). The order is served personally on the
judgment debtor not less than ten days from the date of
the hearing. If the judgment debtor fails to appear, he may
be held in contempt of court and a bench warrant issued
for his arrest.
SATISFYING A JUDGMENT FROM JUDGMENT
DEBTOR’S PROPERTY

Once a judgment creditor has located and identified any
property belonging to the judgment debtor, the judgment
creditor may apply to the court for a writ of execution (see
Exhibit 16-2). This is done any time after the judgment
(CCP § 699.510). The writ of execution, also a Judicial
Council form, is then taken to a levying officer (a sheriff or
licensed process server, CCP §§ 680.260 and 699.080).
Along with the writ, the levying officer must be given
written instructions from the judgment creditor, describ-

ing the property to be seized, and its location (CCP §
687.010).
The property is seized and sold at auction, and the
proceeds are used to satisfy the judgment (CCP §§
701.51– 830). The code details the procedures that must be
followed and the notices that must be given.
SATISFYING A JUDGMENT FROM
DEBTOR’S EARNINGS

In California a separate procedure is established for satisfying a judgment from the judgment debtor’s earnings
(wage garnishment). Rather than a writ of execution, the
judgment creditor obtains an earnings withholding order,
also a Judicial Council form (see CCP §§ 706.010 et seq.).
The amount of earnings that can be withheld is generally
limited.
EXEMPT PROPERTY AND EARNINGS

Not all property or earnings of the judgment debtor are
subject to execution or garnishment. The numerous exemptions and procedures for claiming the exemptions are
set forth in the code (see CCP §§ 703.010–704.995 and
§§ 706.050–052)).
ACTION AGAINST THIRD PERSON

If a third person has possession or control of property in
which judgment debtor has an interest the judgment creditor may bring an action against the third person (CCP
§ 708.210)). This is known as a creditor’s suit.
ABSTRACT OF JUDGMENT

Where judgment creditors cannot locate assets of a judgment debtor, they can record an abstract of judgment with
any county recorder. Should the judgment debtor acquire
any real property, a lien is immediately created. An abstract of judgment is a Judicial Council form containing
essential information from the judgment (CCP § 674)). A
judgment is enforceable for a period of ten years, and can
be renewed thereafter (CCP § 683.020–220)).
SATISFACTION OF JUDGMENT

If a money judgment has been paid, the judgment creditor
must file with the court an acknowledgment of satisfaction
of judgment. If the judgment had been recorded, the satisfaction should also be served on the judgment debtor
(CCP § 724.030). This is not required if the debt was satisfied in full, pursuant to a writ.
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Exhibit 16-1 Judicial Council Form Application and order for Appearance and Examination
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Exhibit 16-1 Judicial Council Form Application and order for Appearance and Examination (continued )
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Exhibit 16-2 Judicial Council Form Writ of Execution
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Exhibit 16-2 Judicial Council Form Writ of Execution (continued )

