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 FN9. See, e.g., Nev.Rev.Stat. § 686A.030 (1996) (misrepresentation and false advertising); 

§ 686A.040 (publication of false information); 

§ 686A.070 (falsification of records and financial statements);

§§ 686A.281-686A.289 (fraudulent claims); 

§ 686A.291 (insurance fraud).
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 Jurisdiction: See also: FTC v. National Comm'n on Egg Nutrition, supra,  
The Commission's jurisdiction extends to an association that, like the CDA, provides substantial economic benefit to its for-profit members.  The Act gives the Commission authority over a "corporatio[n]," 15 U.S.C. § 45(a)(2), "organized to carry on business for its own profit or that of its members," § 44.  The Commission's claim that the Act gives it jurisdiction over nonprofit associations whose activities provide substantial economic benefits to their for-profit members is clearly the better reading of the Act, which does not require that a supporting organization must devote itself entirely to its members' profits or say anything about how much of the entity's activities must go to raising the members' bottom lines.   
The FTC Act is at pains to include not only an entity "organized to carry on business for its own profit," 15 U.S.C. § 44, but also one that carries on business for the profit "of its members," ibid.   While such a supportive organization may be devoted to helping its members in ways beyond immediate enhancement of profit, no one here has claimed that such an entity must devote itself single-mindedly to the profit of others.  It could, indeed, hardly be supposed that Congress intended such a restricted notion of covered supporting organizations, with the opportunity this would bring with it for avoiding jurisdiction where the purposes of the FTC Act would obviously call for asserting it.

The logic and purpose of the FTC Act comport with this result.  The FTC Act directs the Commission to "prevent" the broad set of entities under its jurisdiction "from using unfair methods of competition in or affecting commerce and unfair or deceptive acts or practices in or affecting commerce."  15 U.S.C. § 45(a)(2).  Nonprofit entities organized on behalf of for-profit members have the same capacity and derivatively, at least, the same incentives as for-profit organizations to engage in unfair methods of competition or unfair and deceptive acts.  It may even be possible that a nonprofit entity up to no good would have certain advantages, not only over a for-profit member but over a for-profit membership organization as well; it would enjoy the screen of superficial disinterest while devoting itself to serving the interests of its members without concern for doing more than breaking even.

The discount and nondiscount advertising restrictions are, on their face, designed 

to avoid false or deceptive advertising in a market characterized by striking disparities between the information available to the professional and the patient.  The existence of significant challenges to informed decisionmaking by the customer for professional services suggests that advertising restrictions arguably protecting patients from misleading or irrelevant advertising call for more than cursory treatment.  In applying cursory review, the Ninth Circuit brushed over the professional context and described no anticompetitive effects from the discount advertising bar.  The CDA's price advertising rule appears to reflect the prediction that any costs to competition associated with eliminating across-the-board advertising will be outweighed by gains to consumer information created by discount advertising that is exact, accurate, and more easily verifiable.  This view may or may not be correct, but it is not implausible;  and neither a court nor the Commission may initially dismiss it as presumptively wrong.  The CDA's plausible explanation for its nonprice advertising restrictions, namely that restricting unverifiable quality claims would have a procompetitive effect by preventing misleading or false claims that distort the market, likewise rules out the Ninth Circuit's use of abbreviated rule-of-reason analysis for those restrictions.  The obvious anticompetitive effect that triggers such analysis has not been shown.  Pp. 1613-1616.

The dentists who belong to the CDA through these associations agree to abide by a Code of Ethics (Code) including the following § 10: "Although any dentist may advertise, no dentist shall advertise or solicit patients in any form of communication in a manner that is false or misleading in any material respect.  In order to properly serve the public, dentists should represent themselves in a manner that contributes to the esteem of the public.  Dentists should not misrepresent their training and competence in any way that would be false or misleading in any material respect."   App. 33.  

FN6. Compare Merchants Home Delivery Serv., Inc. v. Frank B. Hall & Co., 50 F.3d 1486, 1492 (C.A.9 1995), and NAACP v. American Family Mut. Ins. Co., 978 F.2d 287, 297 (C.A.7 1992) ("[S]tate and federal rules that are substantively identical but differ in penalty do not conflict with or displace each other."), with Doe v. Norwest Bank Minnesota, N. A., 107 F.3d 1297, 1307 (C.A.8 1997) ("[T]he intrusion of RICO's substantial damage provisions into a state's insurance regulatory program may so impair the state law as to bar application of RICO."), and Kenty v. Bank One, Columbus, N.A., 92 F.3d 384, 392 (C.A.6 1996) ("The different liability under Ohio law for violations, as well as different standards of proof necessary to demonstrate misrepresentations, means that RICO does impair the ability of Ohio to regulate [unfair and deceptive acts].").

The problem with these statements is that the Court of Appeals did consider the relevant differences.  It rejected the legal "treatment" customarily applied "to classic horizontal agreements to limit output or price competition"--i.e., the FTC's (alternative) per se approach.  See > 128 F.3d, at 726-727.   It did so because the Association's "policies do not, on their face, ban truthful nondeceptive ads"; instead, they "have been enforced in a way that restricts truthful advertising." Id., at 727.   It added that "[t]he value of restricting false advertising ... counsels some caution in attacking rules that purport to do so but merely sweep too broadly." Ibid.

"[T]he [Association's] rule appears to reflect the prediction that any costs to competition associated with the elimination of across-the-board advertising will be outweighed by gains to consumer information (and hence competition) created by discount advertising that is exact, accurate, and more easily verifiable (at least by regulators)."  Ante, at 1615.  

FN1. The advisory opinions, which substantially mirror parts of the California Business and Professions Code, see Cal.  Bus. & Prof.Code Ann. §§ 651, 1680 (West 1999), include the following propositions:

"A statement or claim is false or misleading in any material respect when it:

"a. contains a misrepresentation of fact;

"b. is likely to mislead or deceive because in context it makes only a partial disclosure of relevant facts;

"c. is intended or is likely to create false or unjustified expectations of favorable results and/or costs;

"d. relates to fees for specific types of services without fully and specifically disclosing all variables and other relevant factors;

"e. contains other representations or implications that in reasonable probability will cause an ordinarily prudent person to misunderstand or be deceived.  

"Any communication or advertisement which refers to the cost of dental services shall be exact, without omissions, and shall make each service clearly identifiable, without the use of such phrases as 'as low as,' 'and up,' 'lowest prices,' or words or phrases of similar import.  

"Any advertisement which refers to the cost of dental services and uses words of comparison or relativity--for example, 'low fees'--must be based on verifiable data substantiating the comparison or statement of relativity.  The burden shall be on the dentist who advertises in such terms to establish the accuracy of the comparison or statement of relativity."  

"Advertising claims as to the quality of services are not susceptible to measurement or verification;  accordingly, such claims are likely to be false or misleading in any material respect."  128 F.3d 720, 723-724 (C.A.9 1997) (some internal quotation marks omitted).

FN2. The disclosures include:

"1. The dollar amount of the nondiscounted fee for the service[.]

"2. Either the dollar amount of the discount fee or the percentage of the discount for the specific service[.]

"3. The length of time that the discount will be offered[.]

"4. Verifiable fees[.]

"5.  [The identity of] [s]pecific groups who qualify for the discount or any other terms and conditions or restrictions for qualifying for the discount."  Id., at 724.

FN3. The FTC Act's prohibition of unfair competition and deceptive acts or practices, > 15 U.S.C. § 45(a)(1), overlaps the scope of § 1 of the Sherman Act, > 15 U.S.C. § 1, aimed at prohibiting restraint of trade, FTC v. Indiana Federation of Dentists, 476 U.S. 447, 454-455, 106 S.Ct. 2009, 90 L.Ed.2d 445 (1986), and the Commission relied upon Sherman Act law in adjudicating this case, In re California Dental Assn., 121 F.T.C. 190, 292, n. 5 (1996).

FN4. Compare In re American Medical Assn., 94 F.T.C. 701, 983-984, aff'd, 638 F.2d 443 (C.A.2 1980), aff'd. by an equally divided Court, 455 U.S. 676, 102 S.Ct. 1744, 71 L.Ed.2d 546 (per curiam) (1982), FTC v. National Comm'n on Egg Nutrition, 517 F.2d 485, 487-488 (C.A.7 1975), with Community Blood Bank v. FTC, 405 F.2d 1011, 1017 (C.A.8 1969).

FN5. Cf. Bogan v. Hodgkins, 166 F.3d 509, 514 & n. 6 (C.A.2 1999); United States v. Brown University, 5 F.3d 658, 669 (C.A.3 1993); Chicago Professional Sports Limited Partnership v. National Basketball Assn., 961 F.2d 667, 674-676 (C.A.7 1992);  Law v. National Collegiate Athletic Assn., 134 F.3d 1010, 1020 (C.A.10 1998);  > U.S. Healthcare, Inc. v. Healthsource, Inc., 986 F.2d 589, 594-595 (C.A.1 1993).
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Bank which sold deposit contracts for funding college education brought action against Florida Prepaid Postsecondary Education Expense Board alleging unfair competition under Lanham Act, based on Board's alleged false advertising.  Federal government intervened to defend constitutionality of applying Lanham Act to the states.  The United States District Court for the District of New Jersey, Garrett E. Brown, Jr., J., 948 F.Supp. 400, dismissed action, and bank and government appealed.  The Third Circuit Court of Appeals, 131 F.3d 353, affirmed.  Certiorari was granted.  The Supreme Court, Justice Scalia, overruling Parden v. Terminal R. of Ala.  Docks Dept., 377 U.S. 184, 84 S.Ct. 1207, 12 L.Ed.2d 233 (1964), held that sovereign immunity was neither validly abrogated by the Trademark Remedy Clarification Act (TRCA), nor voluntarily waived by the State's activities in interstate commerce.

COLLEGE SAVINGS BANK v FLORIDA PREPAID POSTSECONDARY EDUCATION EXPENSE BOARD

No. 98-149 Supreme Court of the United States  

Argued April 20, 1999.  

Decided June 23, 1999.

Eleventh Amendment immunity from suit is not absolute; Congress may authorize such a suit in the exercise of its power to enforce the Fourteenth Amendment, an Amendment enacted after the Eleventh Amendment and specifically designed to alter the federal-state balance, and a State may waive its sovereign immunity by consenting to suit.  U.S.C.A. Const.Amends. 11, 14.

U.S.N.J. 1999. Neither alleged right to be free from a business competitor's false advertising about its own product, nor any more generalized right to be secure in one's business interests, qualified as a "property right" protected by the Due Process Clause of the Fourteenth Amendment, so as to provide authority for Trademark Remedy Clarification Act's (TRCA) abrogation of Eleventh Amendment immunity as to claims under the Lanham Act section affording a private right of action against any person who uses false descriptions or makes false representations in commerce.  U.S.C.A. Const.Amends. 11, 14, § 5;  Lanham Trade-Mark Act, §§ 40, 43(a), as amended, 15 U.S.C.A. §§ 1122, 1125(a).

Decision to waive Eleventh Amendment immunity is altogether voluntary on the part of the sovereignty, and accordingly, Supreme Court's test for determining whether a State has waived its immunity from federal court jurisdiction is a stringent one.  U.S.C.A. Const.Amend. 11.

Generally, Supreme Court will find a waiver of Eleventh Amendment immunity either if a State voluntarily invokes Supreme Court's jurisdiction, or else if the State makes a clear declaration that it intends to submit itself to Supreme Court's jurisdiction.  U.S.C.A. Const.Amend. 11.

State does not consent to suit in federal court merely by consenting to suit in the courts of its own creation, by stating its intention to "sue and be sued," or even by authorizing suits against it "in any court of competent jurisdiction."  U.S.C.A. Const.Amend. 14.

Courts indulge every reasonable presumption against waiver of fundamental constitutional rights.

In the context of federal sovereign immunity, waivers are not implied.

Constitutionally grounded principle of state sovereign immunity is no less robust where the asserted basis for constructive waiver is conduct that the State realistically could choose to abandon, that is undertaken for profit, that is traditionally performed by private citizens and corporations, and that otherwise resembles the behavior of market participants. U.S.C.A. Const.Amend. 11.

State sovereign immunity, unlike foreign sovereign immunity, is a constitutional doctrine that is meant to be both immutable by Congress and resistant to trends. U.S.C.A. Const.Amend. 11.

Where the constitutionally guaranteed protection of the States' sovereign immunity is involved, the point of coercion is automatically passed, and the voluntariness of waiver destroyed, when what is attached to the refusal to waive is the exclusion of the State from otherwise lawful activity.  U.S.C.A. Const.Amend. 11.

Held:  The federal courts have no jurisdiction to entertain this suit because Florida's sovereign immunity was neither validly abrogated by the TRCA nor voluntarily waived.  Pp. 2223-2231.

(a) The TRCA did not abrogate Florida's sovereign immunity.  Congress may legislate under § 5 of the Fourteenth Amendment to enforce the Amendment's other provisions, but the object of such legislation must be the remediation or prevention of constitutional violations.  Petitioner's argument that Congress enacted the TRCA to remedy and prevent state deprivations of two property interests without due process is rejected, for neither a right to be free from a business competitor's false advertising about its own product nor a right to be secure in one's business interests qualifies as a protected property right.  As to the first:  The hallmark of a constitutionally protected property interest is the right to exclude others.  

 The Lanham Act's false-advertising provisions bear no relationship to any right to exclude;  and Florida Prepaid's alleged misrepresentation concerning its own products intruded upon no interest over which petitioner had exclusive dominion.  As to the second asserted property interest:  While a business's assets are property, and any state taking of those assets is a "deprivation," business in the sense of the activity of doing business or of making a profit is not property at all--and it is only that which is impinged upon by a competitor's false advertising about its own product.  Pp. 2223-2225.

The Trademark Remedy Clarification Act (TRCA), 106 Stat. 3567, subjects the States to suits brought under § 43(a) of the Trademark Act of 1946 (Lanham Act) for false and misleading advertising, 60 Stat. 441, 15 U.S.C. § 1125(a).  The question presented in this case is whether that provision is effective to permit suit against a State for its alleged misrepresentation of its own product--either because the TRCA effects a constitutionally permissible abrogation of state sovereign immunity, or because the TRCA operates as an invitation to waiver of such immunity which is automatically accepted by a State's engaging in the activities regulated by the Lanham Act.

In Chisholm v. Georgia, 2 Dall. 419, 1 L.Ed. 440 (1793), we asserted jurisdiction over an action in assumpsit brought by a South Carolina citizen against the State of 

Georgia.  In so doing, we reasoned that Georgia's sovereign immunity was qualified by the general jurisdictional provisions of Article III, and, most specifically, by the provision extending the federal judicial power to controversies "between a State and Citizens of another State."  U.S. Const., Art.  III, § 2, cl. 1.  The "shock of surprise" created by this decision, Principality of Monaco v. Mississippi, 292 U.S. 313, 325, 54 S.Ct. 745, 78 L.Ed. 1282 (1934), prompted the immediate adoption of the Eleventh Amendment, which provides:

"The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State."  

Though its precise terms bar only federal jurisdiction over suits brought against one State by citizens of another State or foreign state, we have long recognized that the Eleventh Amendment accomplished much more:  It repudiated the central premise of Chisholm that the jurisdictional heads of Article III superseded the sovereign immunity that the States possessed before entering the Union.  This has been our understanding of the Amendment since the landmark case of Hans v. Louisiana, 134 U.S. 1, 10 S.Ct. 504, 33 L.Ed. 842 (1890).  See also Ex parte New York, 256 U.S. 490, 497-498, 41 S.Ct. 588, 65 L.Ed. 1057 (1921);  Principality of Monaco, supra at 320-328, 54 S.Ct. 745, Pennhurst State School and Hospital v. Halderman, 465 U.S. 89, 97-98, 104 S.Ct. 900, 79 L.Ed.2d 67 (1984);  Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 54, 66-68, 116 S.Ct. 1114, 134 L.Ed.2d 252 (1996).

[1] While this immunity from suit is not absolute, we have recognized only two circumstances in which an individual may sue a State.  First, Congress may authorize such a suit in the exercise of its power to enforce the Fourteenth Amendment--an Amendment enacted after the Eleventh Amendment and specifically designed to alter the federal-state balance.  Fitzpatrick v. Bitzer, 427 U.S. 445, 96 S.Ct. 2666, 49 L.Ed.2d 614 (1976).  Second, a State may waive its sovereign immunity by consenting to suit. Clark v. Barnard, 108 U.S. 436, 447-448, 2 S.Ct. 878, 27 L.Ed. 780 (1883).  This case turns on whether either of these two circumstances is present.

Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a), enacted in 1946, created a private right of action against "[a]ny person" who uses false descriptions or makes false representations in commerce.  The TRCA amends § 43(a) by defining "any person" to include "any State, instrumentality of a State or employee of a State or instrumentality of a State acting in his or her official capacity." § 3(c), 106 Stat. 3568.  The TRCA further amends the Lanham Act to provide that such state entities "shall not be immune, under the eleventh amendment of the Constitution of the United States or under any other doctrine of sovereign immunity, from suit in Federal court by any person, including any governmental or nongovernmental entity for any violation under this Act," and that remedies shall be available against such state entities "to the same extent as such remedies are available in a suit against" a nonstate entity. § 3(b) (codified in 15 U.S.C. § 1122).

[2] We turn first to the contention that Florida's sovereign immunity was validly abrogated.  Our decision three Terms ago in Seminole Tribe, supra, held that the power "to regulate Commerce" conferred by Article I of the Constitution gives Congress no authority to abrogate state sovereign immunity.  As authority for the abrogation in the present case, petitioner relies upon § 5 of the Fourteenth Amendment, which we held in Fitzpatrick v. Bitzer, 427 U.S. 445, 96 S.Ct. 2666, 49 L.Ed.2d 614 (1976), and reaffirmed in > Seminole Tribe, see 517 U.S., at 72-73, 116 S.Ct. 1114, could be used for that purpose.


Section 1 of the Fourteenth Amendment provides that no State shall "deprive any person of ... property ... without due process of law."  Section 5 provides that "[t]he Congress shall have power to enforce, by appropriate legislation, the provisions of this article."   We made clear in City of Boerne v. Flores, 521 U.S. 507, ----, ----, 117 S.Ct. 2157, 138 L.Ed.2d 624 (1997), that the term "enforce" is to be taken seriously--that the object of valid § 5 legislation must be the carefully delimited remediation or prevention of constitutional violations.  Petitioner claims that, with respect to § 43(a) of the Lanham Act, Congress enacted the TRCA to remedy and prevent state deprivations without due process of two species of "property" rights:  (1) a right to be free from a business competitor's false advertising about its own product, and (2) a more generalized right to be secure in one's business interests.  Neither of these qualifies as a property right protected by the Due Process Clause.

Petitioner argues that the common-law tort of unfair competition "by definition" protects property interests, Brief for Petitioner 15, and thus the TRCA "by definition" is designed to remedy and prevent deprivations of such interests in the false-advertising context.  Even as a logical matter, that does not follow, since not everything which protects property interests is designed to remedy or prevent deprivations of those property interests.   
Petitioner's second assertion of a property interest rests upon an argument similar to the one just discussed, and suffers from the same flaw.  Petitioner argues that businesses are "property" within the meaning of the Due Process Clause, and that Congress legislates under § 5 when it passes a law that prevents state interference with business (which false advertising does).   


"By empowering Congress to regulate commerce ... the States necessarily surrendered any portion of their sovereignty that would stand in the way of such regulation.  Since imposition of the FELA right of action upon interstate railroads is within the congressional regulatory power, it must follow that application of the Act to such a railroad cannot be precluded by sovereign immunity."  377 U.S., at 192, 84 S.Ct. 1207.

First, in my opinion "the activity of doing business, or the activity of making a profit," ante at 2226, is a form of property.  The asset that often appears on a company's balance sheet as "good will" is the substantial equivalent of that "activity."   It is the same kind of "property" that Congress described in § 7 of the Sherman Act, 26 Stat. 210 and in § 4 of the Clayton Act, 38 Stat. 731.  A State's deliberate destruction of a going business is surely a deprivation of property within the meaning of the Due Process Clause.

Second, the validity of a congressional decision to abrogate sovereign immunity in a category of cases does not depend on the strength of the claim asserted in a particular case within that category.  Instead, the decision depends on whether Congress had a reasonable basis for concluding that abrogation was necessary to prevent violations that would otherwise occur.  Given the presumption of validity that supports all federal statutes, I believe the Court must shoulder the burden of demonstrating why the judgment of the Congress of the United States should not command our respect.  It has not done so.

Far from being anomalous, Parden's holding finds support in reason and precedent.  When a State engages in ordinary commercial ventures, it acts like a private person, outside the area of its "core" responsibilities, and in a way unlikely to prove essential to the fulfillment of a basic governmental obligation.  A Congress that decides to regulate those state commercial activities rather than to exempt the State likely believes that an exemption, by treating the State differently from identically situated private persons, would threaten the objectives of a federal regulatory program aimed primarily at private conduct.  Compare, e.g., 12 U.S.C. § 1841(b) (1994 ed., Supp.  III) (exempting state companies from regulations covering federal bank holding companies);  15 U.S.C. § 77c(a)(2) (exempting state-issued securities from federal securities laws);  and 29 U.S. C § 652(5) (exempting States from the definition of "employer[s]" subject to federal occupational safety and health laws), with 11 U.S.C. § 106(a) (subjecting States to federal bankruptcy court judgments);  15 U.S.C. § 1122(a) (subjecting States to suit for violation of Lanham Act);  17 U.S.C. § 511(a) (subjecting States to suit for copyright infringement);  35 U.S.C. § 271(h) (subjecting States to suit for patent infringement).  And a Congress that includes the State not only within its substantive regulatory rules but also (expressly) within a related system of private remedies likely believes that a remedial exemption would similarly threaten that program.  See Florida Prepaid Postsecondary Ed. Expense Bd. v. College Savings Bank, --- U.S., at ----, 119 S.Ct., at ---- (STEVENS, J., dissenting).  It thereby avoids an enforcement gap which, when allied with the pressures of a competitive marketplace, could place the State's regulated private competitors at a significant disadvantage.

(3) Sovereign immunity is a common-law doctrine.  The new American Nation received common-law doctrines selectively, accepting some, abandoning others, and frequently modifying those it accepted in light of the new Nation's special needs and circumstances.  > Seminole Tribe, supra, at 130-142, 116 S.Ct. 1114 (SOUTER, J., dissenting).  The new Nation's federalist lodestar, Dual Sovereignty (of State and Nation), demanded modification of the traditional single-sovereign immunity doctrine, thereby permitting Congress to narrow or abolish state sovereign immunity where necessary.

(a) Dual Sovereignty undercuts the doctrine's traditional "logical and practical" justification, namely (in the words of Justice Holmes), that "there can be no legal right as against the authority that makes the law on which the right depends."  Kawananakoa v. Polyblank, 205 U.S. 349, 353, 27 S.Ct. 526, 51 L.Ed. 834 (1907).  When a State is sued for violating federal law, the "authority" that would assert the immunity, the State, is not the "authority" that made the (federal) law.  This point remains true even if the Court treats sovereign immunity as a principle of natural law.  Alden v. Maine, --- U.S., at ----, 119 S.Ct., at ---- (SOUTER, J., dissenting).

(b) Dual Sovereignty, by granting Congress the power to create substantive rights that bind States (despite their sovereignty) must grant Congress the subsidiary power to create related private remedies that bind States (despite their sovereignty).

(c) Dual Sovereignty means that Congress may need that lesser power lest States (if they are not subject to federal remedies) ignore the substantive federal law that binds them, thereby disabling the National Government and weakening the very Union that the Constitution creates.  Cf. McCulloch v. Maryland, 4 Wheat. 316, 407-408, 4 L.Ed. 579 (1819);  Cohens v. Virginia, 6 Wheat. 264, 386-387, 5 L.Ed. 257 (1821).

(4) By interpreting the Constitution as rendering immutable this one common-law doctrine (sovereign immunity), Seminole Tribe threatens the Nation's ability to enact economic legislation needed for the future in much the way that Lochner v. New York, 198 U.S. 45, 25 S.Ct. 539, 49 L.Ed. 937 (1905), threatened the Nation's ability to enact social legislation over 90 years ago.

FN2. As we held in Pennsylvania v. Union Gas Co., 491 U.S. 1, 23, 109 S.Ct. 2273, 105 L.Ed.2d 1 (1989), the Commerce Clause granted Congress the power to abrogate the States' common-law defense of sovereign immunity.  I remain convinced that that case was correctly decided for the reasons stated in the principal and concurring opinions.

