RADINSKY v. UNITED STATES, 622 F.Supp 412 (D.C.Colo. 1985) 

"[Bona fide] Tax liability is a condition precedent to the demand.  Merely demanding payment, even repeatedly, does not cause liability."

Federal income tax regulations governing filing of income tax returns do not require Office of Management and Budget control numbers because requirement to file tax return is mandated by statute, not by regulation.  U.S. v. Bartrug, E.D.Va.1991, 777 F.Supp. 1290, affirmed 976 F.2d 727, certiorari denied 113 S.Ct. 1659, 507 U.S. 1010, 123 L.Ed.2d 278.
 
The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States;  

Congress has authority to require filing of returns reporting taxable income under its general power to levy taxes. U.S. v. Acker, C.A.6 (Ohio) 1969, 415 F.2d 328, certiorari denied 90 S.Ct. 553, 396 U.S. 1003, 24 L.Ed.2d 495, rehearing denied 90 S.Ct. 940, 397 U.S. 958, 25 L.Ed.2d 144.

(a) General rule.--When not otherwise provided for by this title, the Secretary shall by regulations prescribe the place for the filing of any return, declaration, statement, or other document, or copies thereof, required by this title or by regulations.
Requirement that returns "shall be made" means "shall be filed in the office of the designated official". U.S. v. Mahler, S.D.N.Y.1960, 181 F.Supp. 900.

Within provision of § 53 [I.R.C.1939 (now this section and §§ 6072, 6081 of this title)], which provided that taxpayer shall "file" income tax returns with Collector, the quoted word meant to deliver the returns to Collector's office, not to have sent them through the United States mail, and a paper was filed when it was delivered to the proper official and by him received. U.S. v. Lefkoff, E.D.Tenn.1953, 113 F.Supp. 551.

Where petitioner W and former H excluded H's wages as exempt foreign earned income from their 1985 joint income tax return; instructions for Form 2555 stated it was to be attached to and filed with Form 1040 at Philadelphia Service Center, but return was mailed to Ogden Service Center on July 30, 1986; Ogden Service Center sent petitioner's 1985 return to Philadelphia Center Commissioner sometime after Oct. 20, 1986;  and Commissioner mailed deficiency notice on Aug. 17, 1989, Court determined earliest date Philadelphia could have received petitioner's errant return would have been Aug. 19, 1986, and Commissioner's assessment of 1985 tax was not time-barred, since taxpayers claiming foreign earned income exclusion must file return where this section or regulations require, and returns are not deemed filed until received by designated revenue office (when timely mailing rule is inapplicable). Winnett v. C. I. R., U.S.Tax Ct.1991, 96 T.C. 802.

Mailing of income tax return did not constitute a "filing" within § 53 [I.R.C.1939 (now this section and §§ 6072, 6081 of this title)], which related to filing of income tax returns, so that even if return were mailed in Southern District of West Virginia, crime of attempting to evade income tax by filing false return was committed only in Northern District of West Virginia where office of Collector was located and where defendants were required to file returns and defendants were not entitled to transfer of case to Southern District under rule 21(b), Federal Rules of Criminal Procedure, 18 U.S.C.A., relating to offense committed in two or more districts or divisions. U.S. v. Aaron, N.D.W.Va.1953, 117 F.Supp. 952.

Federal income tax regulations governing filing of income tax returns do not require Office of Management and Budget control numbers because requirement to file tax return is mandated by statute, not by regulation. U.S. v. Bartrug, E.D.Va.1991, 777 F.Supp. 1290, affirmed 976 F.2d 727, certiorari denied 113 S.Ct. 1659, 507 U.S. 1010, 123 L.Ed.2d 278.

"Badges of fraud" that may be considered in determining whether taxpayer filed fraudulent returns, and, thus, that proceeding to collect tax may be commenced at any time, include the following:  understatement of income;  inadequate records;  failure to file tax return;  implausible or inconsistent explanations of behavior;  concealing assets;  failure to cooperate with taxing authority;  and engagement in illegal activities. In re Grassgreen, Bkrtcy.M.D.Fla.1994, 172 B.R. 383.

"Fraud", within §§ 276, 293 [I.R.C.1939] means actual, intentional wrongdoing, and the intent required is the specific purpose to evade a tax believed to be owing, and mere negligence, whether slight or great, is not equivalent. Mitchell v. C. I. R., C.C.A.5 (Ga.) 1941, 118 F.2d 308.

Before legal conclusion of tax fraud tolling limitations against assessment can be drawn, a tax must have been owing, and the taxpayer must have failed to pay the tax believing it to be owing with the specific intention of cheating or deceiving the government.  In re Parr, S.D.Tex.1962, 205 F.Supp. 492.

Returns for 1941-1944, prepared and filed on taxpayer's behalf by his wife because of his inability to do so and greatly understating his income, were not false or fraudulent with intent to evade tax, since deficiencies were result of inefficiency, incompetence, and negligence of his wife in handling his business accounts and preparing his returns, so that assessment and collection of deficiencies and §§ 291(a) and 293(b) [I.R.C.1939] additions for such years were barred by limitations. Booher v. C.I.R., Tax Ct.1957, 28 T.C. 817, acq..

Internal Revenue Service (IRS) failed to show by clear and convincing evidence that Chapter 11 debtor possessed requisite fraudulent intent to evade taxes when he filed returns, and, accordingly, IRS' claim that debtor filed fraudulent returns did not provide basis for exception to three-year limitation period for assessment of tax or for proceeding for collection of tax without assessment, even though debtor understated his gross income by at least 25% for each of the three years in issue and pled guilty to two counts of securities fraud, where debtor filed all required tax returns, and debtor's explanation for understatement of income was credible.  In re Grassgreen, Bkrtcy.M.D.Fla.1994, 172 B.R. 383.

Courts look to badges of fraud to find proof of intent to evade taxes, for nondischargeability purposes, including failure to file tax returns, filing returns late, failing to cooperate with IRS, understating income, concealing assets or income, failure to keep accurate records, and implausible or inconsistent behavior by taxpayer.  In re Pierce, Bkrtcy.N.D.Iowa 1995, 184 B.R. 338.

Mere fact that for six consecutive years, debtor-taxpayers had failed to file any income tax returns, even though they had income to report, did not permit finding that debtors had "willfully attempted in any manner to evade or defeat such tax," within meaning of statutory exception to discharge; in response to IRS investigation, debtors turned over all of their books and records and did not attempt to misrepresent or omit any information.  In re Miller, Bkrtcy.M.D.Fla.1994, 176 B.R. 266.

"Fraud" by fiduciary, within meaning of nondischargeability provision of Bankruptcy Code, requires positive fraud or fraud in fact, involving moral turpitude or intentional wrong;  it cannot be implied fraud or fraud in law which may exist without bad faith or immorality. In re Piercy, Bkrtcy.D.Md.1992, 140 B.R. 108.

 In prosecution for failing to file tax returns, district court's failure to pursue matter of financial need for appointment of counsel after defendant refused to fill out a financial affidavit form constituted prejudice per se and an abuse of discretion. U. S. v. Moore, C.A.5 (Tex.) 1982, 671 F.2d 139.

Where practically all persons were required to file tax returns, use of tax returns as source of potential jurors did not create inadequate pool for selecting of grand juries. Wright v. Smith, C.A.5 (Ga.) 1973, 474 F.2d 349, certiorari denied 94 S.Ct. 149, 414 U.S. 853, 38 L.Ed.2d 102.

In defendants' trial for failing to pay state income taxes, trial court's instruction that state was required to show that failure to file return was done knowingly was incomplete and constituted reversible error, and defendants could not be precluded on remand from presenting evidence in support of their defense that their knowledge of duty to file tax returns was flawed; jury was not told that element of knowledge applied to both element of failure to file and element of duty to file. State v. Averyt, Ariz.App. Div. 1 1994, 876 P.2d 1158, 179 Ariz. 123, review granted, review vacated, review denied as improvidently granted 884 P.2d 693, 180 Ariz. 395, certiorari denied 115 S.Ct.1402, 514 U.S. 1037, 131 L.Ed.2d 289.

Even if IRS notice to defendant taxpayer did not comply with Privacy Act, proper remedy was a civil action and not dismissal of the indictment charging failure to file tax returns.  U.S. v. Bressler, C.A.7 (Ill.) 1985, 772 F.2d 287, certiorari denied 106 S.Ct. 852, 474 U.S. 1082, 88 L.Ed.2d 892.

Bankruptcy court did not abuse its discretion in refusing to reopen Chapter 13 case, which was dismissed for cause pursuant to motion of Internal Revenue Service (IRS), as debtor-tax protestors did not dispute that they had not filed tax returns and had not paid their taxes, debtors had engaged in lengthy wrangling with IRS, debtors waited almost six months before even seeking to reopen case, debtors refused to state that they intended to file tax returns, and debtors raised in their motions for reconsideration matters that were known to them at time of IRS' original motion to dismiss.  In re Johnston, S.D.Tex.1996, 207 B.R. 142, affirmed 129 F.3d 609.

Chapter 7 debtor's federal tax obligations were nondischargeable;  debtor had failed to file tax returns, knew he was obligated to file, and admitted that he had understated his income for the years in question in two of the returns he subsequently filed late.  In re Berzon, Bkrtcy.N.D.Ill.1992, 145 B.R. 247.

Substitute for return filed by the Internal Revenue Service (IRS), when debtor-taxpayer failed to file tax return in timely fashion, was not itself a "return," the filing of which would permit discharge of underlying tax indebtedness, at least in absence of debtor's assistance or signature on substitute for return. In re Mickens, Bkrtcy.N.D.Ohio 1997, 215 B.R. 693, affirmed 214 B.R. 976, affirmed 173 F.3d 855.

Chapter 7 debtor's signing of 1902-B forms thereby admitting existence of income and resulting tax liability constituted "filing of a return" rendering tax debts dischargeable in Chapter 7 case, even though debtor did not originally file tax returns for those years, where debtor met with Internal Revenue Service (IRS) and was presented with dummy 1040 return and schedule showing royalty income for those years and resulting tax liability and signed 1902-B forms based on agent's representations that forms would be substitute for own 1040 returns for those years. In re Lowrie, Bkrtcy.D.Nev.1994, 162 B.R. 864.

Chapter 7 debtor's filing of his tax returns was not too late to have his tax debts declared dischargeable, even though debtor did not file tax returns for many years, until one week after expiration of 90-day period for initiating tax court proceeding to contest determination by Internal Revenue Service (IRS) of his taxes, where statute, providing that tax debts may be discharged if debtor files late return and if more than two years expire before debtor files bankruptcy petition, did not contain any limitation on when return filing was "too late."  In re Sullivan, Bkrtcy.N.D.Ohio 1996, 200 B.R. 327.

Debtor-taxpayer did "willfully attempt to evade" payment of tax obligation, within meaning of exception to discharge, to the extent that he voluntarily, intentionally, or consciously chose not to file tax returns with knowledge of his obligation to do so.  U.S. v. Toti, E.D.Mich.1993, 149 B.R. 829, affirmed 24 F.3d 806, certiorari denied 115 S.Ct. 482, 513 U.S. 987, 130 L.Ed.2d 395.

Should debtor's conduct with respect to federal tax debts be willful and evasive, debts are nondischargeable.  In re May Reporting Services, Inc., Bkrtcy.D.S.D.1990, 115 B.R. 652.

Debtor's conduct with respect to federal tax obligations was shown to be willful and evasive, and thus, tax obligations would be found nondischargeable;  debtor failed to file his federal tax returns when due and never made voluntary payment on his tax liabilities for particular years, and he executed W-4 form to effectuate reduction in his withholdings to specific monthly amount that was significantly less than his tax obligation.  In re Fernandez, Bkrtcy.N.D.Ohio 1990, 112 B.R. 888.

Debtor-taxpayer's obligation for unpaid taxes, interest and penalties would not be excepted from discharge on theory that debtor, in failing to file tax return for years in question until he was contacted by the Internal Revenue Service (IRS), had willfully attempted to evade or defeat his tax liability;  debtor did not engage in any dubious transfers, did not conceal his assets, did not make any misstatements on such returns as were ultimately filed, and honestly believed, until tax returns were prepared, that he did not owe any income tax based both on amount of withholding from his wages and on fact that he had almost always received refund in past. In re Fuller, Bkrtcy.W.D.Pa.1995, 189 B.R. 352.

IRS did not misrepresent claims' classification and conversion of prior case from Chapter 13 to Chapter 7 altered circumstances of order and dischargeability of taxes, debtors could not reasonably rely on order as definite statement of tax liability after conversion, debtors created tax problems by failing to file tax returns for several years, and there was no evidence that government concealed material fact or affirmatively assured debtors that tax liabilities would remain same if prior Chapter 13 case became no longer viable.  In re Darden, Bkrtcy.E.D.Va.1996, 202 B.R. 715.

Material question of fact as to whether taxpayer had cooperated with the Internal Revenue Service (IRS) in its preparation of substitutes for return (SFRs), and as to whether taxpayer had signed documents in question, precluded entry of summary judgment in adversary proceeding brought by IRS to except tax debt from discharge in taxpayer's Chapter 7 case based on taxpayer's alleged failure to file tax returns.  Matter of Gless, Bkrtcy.D.Neb.1993, 181 B.R. 414.

Debt which government owed to debtor-taxpayer, as result of debtor's overpayment of income taxes during tax year that immediately preceded commencement of her Chapter 7 case, arose prepetition, like prepetition tax debts against which government sought to exercise right of setoff, though debtor did not file tax return claiming refund until after her bankruptcy petition was filed; regardless of when debtor filed return, government's obligation to debtor in connection with her overpayment actually accrued on December 31 at end of relevant tax year.  In re Jones, M.D.Ala.1999, 230 B.R. 875.

Chapter 7 debtors became entitled to their 1989 tax refund on December 31, 1989, and thus, refund was prepetition debt of IRS for setoff purposes, even though debtors did not file tax return claiming refund until after filing of Chapter 7 petition in 1990; all events necessary to establish debtors' tax liability had already occurred by December 31, and tax liability was fixed, although unliquidated. In re Runnels, Bkrtcy.E.D.Tex.1991, 134 B.R. 562.

Defendant, who sought to compel testimony of persons whose books, seminars and advice allegedly caused him to believe he did not need to file tax returns and could claim up to 25 exemptions from withholding of taxes, failed to establish that he was entitled to issuance of subpoenas and payment of witness fees at government expense for authors and commentators since statements of authors and commentators, standing alone, would not be probative of defendant's personally held belief. U.S. v. Wyman, D.C.Neb.1982, 576 F.Supp. 668.

Continued retention of taxpayer's cash for more than ten months after initial seizure was unreasonable in light of government's scant evidentiary showing as to claimed tax evasion and absent any pending or imminent charges;  government presented no financial records supporting allegation of tax evasion or evidence that taxpayer ever failed to file tax return or to declare income, and sole justification for retention of money was possibility that it might, in future, be subject to forfeiture or tax assessment.  Matter of Search of 4330 North 35th Street, Milwaukee, Wis., E.D.Wis.1992, 142 F.R.D. 161.

Defendant in prosecution for failure to file income tax returns failed to preserve for appeal claim that copies of Constitution and other documents were admissible to show basis for belief that he was not required to file tax returns, and thus exclusion of the evidence was reviewable only for plain error, where defendant did not clearly differentiate proper from improper purpose for the proposed evidence in that he did not clarify whether his exhibits went to prove his understanding of the law as it should be or as he actually perceived it to be.  U.S. v. Willie, C.A.10 (N.M.) 1991, 941 F.2d 1384, certiorari denied 112 S.Ct. 1200, 502 U.S. 1106, 117 L.Ed.2d 440.

Every person liable for any tax imposed by this title, or for the collection thereof, shall keep such records, render such statements, make such returns, and comply with such rules and regulations as the Secretary may from time to time prescribe.  Whenever in the judgment of the Secretary it is necessary, he may require any person, by notice served upon such person or by regulations, to make such returns, render such statements, or keep such records, as the Secretary deems sufficient to show whether or not such person is liable for tax under this title. The only records which an employer shall be required to keep under this section in connection with charged tips shall be charge receipts, records necessary to comply with section 6053(c), and copies of statements furnished by employees under section 6053(a). 

Taxpayer is required to keep sufficient records to enable Commissioner of Internal Revenue to determine taxpayer's correct tax liability; in absence of such records, Commissioner may compute taxpayer's income by any method that clearly reflects income.  Williams v. C.I.R., C.A.4 1993, 999 F.2d 760, certiorari denied 114 S.Ct. 442, 510 U.S. 965, 126 L.Ed.2d 376.

§ 6012. Persons required to make returns of income

(a) General rule.Returns with respect to income taxes under subtitle A shall be made by the following:


(b) Returns made by fiduciaries and receivers.

(c) Certain income earned abroad or from sale of residence

(d) Tax-exempt interest required to be shown on return

(e) Consolidated returns.—

Federal income tax regulations governing filing of income tax returns do not require Office of Management and Budget control numbers because requirement to file tax return is mandated by statute, not by regulation. U.S. v. Bartrug, E.D.Va.1991, 777 F.Supp. 1290, affirmed 976 F.2d 727, certiorari denied 113 S.Ct. 1659, 507 U.S. 1010, 123 L.Ed.2d 278.

Fact that Secretary of the Treasury is authorized to prepare and execute a return on behalf of a taxpayer who fails to make such a return does not relieve the taxpayer of his obligation to file a return. Pascoe v. I.R.S., E.D.Mich.1984, 580 F.Supp. 649, affirmed 755 F.2d 932.

When taxpayer did not file tax return, it was as if he filed return showing zero amount for purposes of assessing deficiency; thus, there was no requirement that Internal Revenue Service complete substitute return. Schiff v. U.S., C.A.2 (Conn.) 1990, 919 F.2d 830, certiorari denied 111 S.Ct. 2871, 501 U.S. 1238, 115 L.Ed.2d 1037.

Internal Revenue agent's computations of taxpayer's unreported taxable income and tax liability for two years for which neither taxpayer nor his wife had filed returns did not constitute "substitute return" pursuant to 26 U.S.C.A. § 6020(b), which authorizes Secretary of Treasury to execute return, absent subscription by the Secretary and other appropriate indicia. Tucker v. U.S., Cl.Ct.1985, 8 Cl.Ct. 575.

A return is required to be signed in accordance with forms of prescribed regulations, and, without a signature, a return is not verified and cannot be subject to penalties for perjury mandated by the Internal Revenue Code; accordingly, a return filed unsigned is no return at all, and Commissioner of Internal Revenue has discretion to impose a penalty for "Failure to File Tax Return" in such circumstances, even to extent of extracting the seldom-invoked Draconian penalty of 25 percent. Vaira v. C. I. R., C.A.3 (Pa.) 1971, 444 F.2d 770.

Tax Reform Act's definition of tax administration, for purposes of determining procedures to be followed before Internal Revenue Service information is divulged to federal officers and employees for enforcing federal tax and other laws, must be strictly construed. U.S. v. Lavin, E.D.Pa.1985, 604 F.Supp. 350.

Internal Revenue agents were entitled to qualified immunity in taxpayers' Bivens action which alleged that in wrongfully disclosing tax return information, agents injured taxpayers' personal and professional reputations, their business and physical and mental health;  reputation alone, which action sought to vindicate, was not protected liberty interest and thus, there was no violation of clearly established constitutional right of taxpayers. Morales v. Haynes, C.A.5 (Tex.) 1989, 890 F.2d 708.

Government failed to establish that IRS agent acted in good faith in misinterpreting authority to disclose return information for investigative purpose to permit his disclosure to confidential informant that search warrant was going to be executed and that informant should report any threats from taxpayer to agent, where agent did not check to see whether his impression that disclosure was authorized conformed to law, justify his failure to do so, or follow normal practice by seeking authorization from agent-in-charge, and government did not present evidence specifically showing why reasonable agent would have thought disclosure was authorized. Jones v. U.S., D.Neb.1997, 954 F.Supp. 191.

Internal Revenue Service (IRS) public affairs officer and IRS special agent were negligent in issuing unauthorized press releases which contained confidential tax matters not in public record regarding taxpayer's plea of guilty to tax charge and that conduct was proximate cause of taxpayer's injury; issuance of press releases violated statute prohibiting disclosure of tax returns and return information and rendered useless entirely proper plea bargain, and issuance resulted in taxpayer's being fired from his job. Johnson v. Sawyer, S.D.Tex.1991, 760 F.Supp. 1216, affirmed in part, modified in part and remanded 980 F.2d 1490, modified on rehearing 4 F.3d 369, rehearing en banc granted, rehearing denied, opinion vacated on rehearing en banc 47 F.3d 716, on remand.

Filing of an untimely but substantially accurate return, without a showing that willful attempt to evade taxes had ended, did not trigger the running of statute of limitations on assessment and collections. Woolf v. U. S., C.A.5 (Fla.) 1978, 578 F.2d 1103.

Mere omission of income is not in itself sufficient to establish fraud necessary to create exception to this section, but repeated omission of reportable income or omission of exceptionally large item is not a mere omission. Jenkins v. U.S., C.A.5 (Ga.) 1963, 313 F.2d 624.

