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B. Count I--Plaintiff's Claim under the Truth in Lending Act (TILA), 15 U.S.C. § 1601 et seq.

[2] Colton defendants renew their motion to dismiss with respect to plaintiff's claim under the Truth in Lending Act (TILA), 15 U.S.C. § 1601 et seq.   In the previous memorandum opinion, this Court noted that plaintiff's TILA claim appeared to be barred by the one-year statute of limitations contained within the statute.  See 15 U.S.C. 1640(e) ("[a]ny action under this section may be brought in any United States district court, or in any other court of competent jurisdiction, within one year from the date of the occurrence of the violation.").

Nevertheless, the Sixth Circuit has held that "TILA provides a right to rescind a transaction involving a security interest on the residence of the debtor until midnight of the third business day following the consummation of the transaction or the delivery of the disclosures required regarding the right to rescind and all other material disclosures, whichever is later."  Rudisell v. Fifth Third Bank, 622 F.2d 243, 247 (6th Cir.1980) (citing 15 U.S.C. § 1635).  Furthermore, "[i]f the disclosures are never made, the debtor has a continuing right to rescind."  Id. In keeping with the Sixth Circuit's holding in Rudisell, this Court found that plaintiff had succeeded in stating a claim under TILA because of plaintiff's purported "continuing right" to rescind.

However, Colton defendants now advance the argument that, as a threshold issue, TILA is not applicable at all to the case at bar.  Specifically, defendants assert that pursuant to the federal regulation implementing TILA (known as "Regulation Z"), this regulation applies to each individual or business that offers or extends credit when four conditions are met:  (i) the credit is offered or extended to consumers;  (ii) the offering or extension of credit is done regularly;  (iii) the credit is subject to a finance charge or is payable by a written agreement in more than 4 installments;  and (iv) the credit is primarily for personal, family, or household purposes.  

12 C.F.R. § 226.1(c).  Defendants argue that taking as true plaintiff's own statements contained in his affidavit, no credit sale transaction ever took place.  See Franklyn affidavit pp 2-7.  According to plaintiff, he did not "sign or execute any legal documents or agree to a 2nd mortgage" nor did he "sign or execute a written truth-in-lending disclosure statement...." Id. ¶ 2 & 3. Throughout plaintiff's affidavit, he refers to the documents at issue as "fraudulent" and appears to be claiming that signatures on the subject documents are complete forgeries.  Colton defendants maintain that such allegedly forged documents cannot, as a matter of law, be utilized as a basis for a claim under TILA, citing Jensen v. Ray Kim Ford, Inc., 920 F.2d 3 (7th Cir.1990) and First Nat'l Bank v. Shaw, 149 Mich. 362, 112 N.W. 904 (1907).

In Jensen, the Seventh Circuit affirmed the district court's dismissal of plaintiff's Truth in Lending Act claim for failure to state a claim upon which relief could be granted pursuant to Fed.R.Civ.P. 12(b)(6).  In that case, the court held that an allegedly forged retail installment contract was a nullity, and, therefore, TILA did not prohibit it nor provide a remedy.  As the court noted,

[t]he plaintiffs' complaint clearly alleges wrongdoing by Ray Kim Ford, but wrongdoing alone does not establish a Truth in Lending Act violation.  The Truth in Lending Act encourages the informed use of credit by requiring lenders to disclose terms that will allow consumers to compare different offers and enter into contracts intelligently.  15 U.S.C. S 1601.  The forgeries, however, did not affect the Jensens' ability to shop intelligently because Ray Kim Ford is bound by the terms of the first contract, and the Jensens never attempted to argue that the first contract contains Truth in Lending Act violations.  The Jensens base their claim on the second contract, but this contract is a nullity and does not bind them;  "a forged note is by the common law absolutely void, unless it has in some way been ratified by the payor."  Krueger v. Dorr, 22 Ill.App.2d 513, 161 N.E.2d 433, 439-40 (1959);  see also Chrystyan v. Feinberg, 156 Ill.App.3d 781, 109 Ill.Dec. 412, 415, 510 N.E.2d 33, 36 (trustee's deed void because signature was forged on letter of direction), app. den., 116 Ill.2d 549, 113 Ill.Dec. 294, 515 N.E.2d 103 (1987);  Mruk v. Chicago Title & Trust Co., 328 Ill.App. 402, 66 N.E.2d 478, 481 (1946) (certificate of deposit with forged indorsement cannot confer any power or transfer any right).  

Id. at 4. The Seventh Circuit further commented that TILA "does not reach the forged document which created no obligation until later ratification by the plaintiff[ ]....." Id.

In the instant case, plaintiff has not ratified the allegedly forged documents.  Taking as true the factual allegations asserted in his affidavits, this Court has no choice but to dismiss plaintiff's TILA claim because such allegedly forged documents receive no protection under TILA, as the Seventh Circuit in Jensen made clear.

Accordingly, the Court will grant Colton defendant's motion to dismiss plaintiff's TILA claim. (FN5)

C. Count II--Plaintiff's claims for recission under TILA, 15 U.S.C. § 1635 and for equitable recission

[3] Colton defendants renew their motion to dismiss plaintiff's claim for recission pursuant to TILA, 15 U.S.C. § 1635.  As previously discussed, defendants argue that as a threshold matter TILA is inapplicable where such a claim is premised on allegedly forged documents.  See Jensen, 920 F.2d at 4. The claim for recission under TILA, 15 U.S.C. § 1635, therefore would also be unavailable to plaintiff.  The Court agrees with defendants that TILA is unavailable to plaintiff, again following the Jensen court's pronouncement that TILA does not apply in cases of allegedly forged documents.  Taking as true the allegations set forth in plaintiff's complaint and affidavits that he never signed the documents in question, plaintiff has failed to state a claim for recission under TILA.  Accordingly, this claim will be dismissed pursuant to Federal Rule of Civil Procedure 12(b)(6).

[4] Turning now to plaintiff's claim for equitable recission appearing in Count II of his amended complaint, at the outset it must be mentioned that this Court previously had dismissed all state law claims in the exercise of its discretionary power of pendent jurisdiction.  Even had this Court not already dismissed all of plaintiff's state law claims, this Court could not adjudicate plaintiff's claim for equitable recission at this juncture.  This Court's subject-matter jurisdiction in the instant case is premised solely upon the existence of a federal question pursuant to 28 U.S.C. § 1331.  There is no diversity of the parties, both plaintiff and defendants being residents of Michigan.  Since the Court has concluded that plaintiff has no valid claims grounded in federal law, no subject-matter jurisdiction exists to hear plaintiff's remaining claim for equitable recission. (FN6)

The Court notes that defendant Melvin Rosen and defendant Edy's Carpet Heating & Cooling have not joined in either the Colton defendants' original motion to dismiss nor in their second motion to dismiss.  Nevertheless, this Court finds that plaintiff has likewise failed to state any valid claim against either of these two other defendants.  Accordingly, the instant order shall apply to all defendants, dismissing all claims alleged by plaintiff with respect to any and all defendants in the instant action.  The Court reiterates that plaintiff is still not without recourse even in light of the current disposition of his case in the federal venue.  Plaintiff may still file a claim for equitable recission in state court premised on his contentions that the documents at issue are complete forgeries.

