BATES v. FTB, No. B169940 (Cal. 2d App. Dist. Nov23, 2004)

In dispute with the Franchise Tax Board, plaintiffs may invoke the damage and relief provisions of the Information Practices Act, however, their damages claims are barred by the Government Claims Act.

RADINSKY v. UNITED STATES, 622 F.Supp 412 (D.C.Colo. 1985) 

"[Bona fide] Tax liability is a condition precedent to the demand.  Merely demanding payment, even repeatedly, does not cause liability."

99-1 USTC  P 50,462 David Robert FISHER and Janice Hanson Fisher, Plaintiffs, v.  UNITED STATES of America, Defendant. No. 97-CV-73218-DT.  

United States District Court, E.D. Michigan, Southern Division. March 31, 1999.

Taxpayers sought refund of alleged overpayments in past tax years.  On United States' motion for summary judgment, the District Court, Rosen, J., held that: (1) taxpayers did not rebut the presumption of correctness of Internal Revenue Service (IRS) Certificate of Assessments and Payments as to the carry-over credit for overpayments from 1984 and 1985; (2) taxpayers did not establish that they had filed a 1986 tax return; and (3) evidence established that taxpayers did not file their 1987 tax return before expiration of limitations period for refund claim.


 2.
INTERNAL REVENUE K 4474


220    ----


220XIX   Returns and Reports


220k4474   Time for making.  

E.D.Mich. 1999.


It is only if the taxpayer sends his return by registered or certified mail that he may introduce circumstantial evidence, such as deposition testimony, to establish timely filing. 26 U.S.C.A. § 7502.
7.
INTERNAL REVENUE K 4556


220    ----


220XXI   Assessment of Taxes


220XXI(A)  In General


220k4556     Presumption of regularity.  

E.D.Mich. 1999.


The presumption of correctness of Internal Revenue Service (IRS) Certificates of Assessments and Payments is a rebuttable presumption.
8.
INTERNAL REVENUE K 4623


220    ----


220XXI   Assessment of Taxes


220XXI(C)  Evidence


220k4622     Weight and Sufficiency


220k4623       In general.  

E.D.Mich. 1999.


In order to overcome the presumption of correctness of Internal Revenue Service (IRS) Certificates of Assessments and Payments, the taxpayer bears the burden of proving by a preponderance of the evidence, that, in fact, the assessment is incorrect.

III. PERTINENT FACTS


In support of their Motion for Summary Judgment, the Government relies principally upon "Certificates of Assessments and Payments" issued by the Director of the IRS Cincinnati Service Center with respect to the Fishers' IRS account for the years 1985 through 1996.  [See Government's Exhibits A-L.] The evidence presented in this case shows as follows:

26 U.S.C. § 6511.


For purposes of determining when taxes are paid under Section 6511, withheld income taxes are deemed paid on April 15 of the year following the tax year.  See, 26 U.S.C. § 6513(b).

[5] Thus, pursuant to 26 U.S.C. § 6511 and 6513, to be entitled to a refund or credit for the amount of claimed of overpaid federal income tax on a federal income tax return in a given year, the return must be filed within 3 years of April 15 of the year following the tax year.


Late filed returns, nonetheless, may be treated as a claim for refund for purposes of 26 U.S.C. § 6511.  See, 26 C.F.R. § 301.6402-3(a).  However, when a return is filed late (i.e., more than 3 years after April 15 of the year following the tax year), the amount of the taxpayer's refund is limited by Section 6511(b)(2)(A), which states that the amount of the refund or credit "shall not exceed the portion of the tax paid during the period of three years immediately preceding the date the claim for refund was filed."  Thus, since withheld taxes are deemed paid on April 15 following the tax year, see 26 U.S.C. 6513(b)(1), generally a return filed more than three years late will result in the taxpayer losing any entitlement to a refund or credit.

C. IRS CERTIFICATES OF ASSESSMENTS


As indicated above, in support of its Motion for Summary Judgment, the Government relies principally upon "Certificates of Assessments and Payments" issued by the Director of the IRS Cincinnati Service Center with respect to the Fishers' IRS account for the years 1985 through 1996.  [See Government's Exhibits A-L.]


[6] [7] IRS Certificates of Assessments and Payments are presumed correct, and are prima facie evidence of the adequacy and propriety of IRS deficiency notices and tax assessments.  See, United States v. Janis, 428 U.S. 433, 440-41, 96 S.Ct. 3021, 49 L.Ed.2d 1046 (1976); Sinder v. United States, 655 F.2d 729, 731 (6th Cir.1981); United States v. Chila, 871 F.2d 1015, 1018 (11th Cir.1989), cert. denied, 493 U.S. 975, 110 S.Ct. 498, 107 L.Ed.2d 501 (1989).  However, the presumption of correctness of a Certificate of Assessments and Payments is a rebuttable presumption.  Sinder, supra.


[8] [9] In order to overcome the presumption, the taxpayer bears the burden of proving by a preponderance of the evidence, that, in fact, the assessment is incorrect.  United States v. Red Stripe, Inc., 792 F.Supp. 1338, 1341 (E.D.N.Y.1992); United States v. Dixon, 672 F.Supp. 503, 506 (M.D.Ala.1987). (FN15)  If the taxpayer fails to meet his burden of presenting sufficient evidence showing the assessments to be incorrect, summary judgment in favor of the Government is appropriate upon submission of the Certificates of Assessments and Payments.  Adams v. United States, 175 Ct.Cl. 288, 358 F.2d 986, 994 (1966); United States v. Janis, supra.


1-14 sent returns to Rob; 85-dest. 86 didn't file 1-20 sent out 4340s (FN18)


 In light of the fact that the Government has produced clear evidence that Plaintiffs' 1987 return was postmarked as mailed in Detroit on June 4, 1991 and received at the IRS Cincinnati on June 7, 1991 (the date which the IRS Certificate of Assessments and Payments indicates as the filing date), the Court finds the computer generated notice relied upon by Plaintiffs to be insufficient evidence to rebut the correctness of the filing date on the Certificate.  The evidence presented, taken as a whole, could not lead a rational trier of fact to find that Plaintiffs filed their 1987 return within the three-year period of limitations.


CONCLUSION For all of the reasons stated in this Opinion and Order,


IT IS HEREBY ORDERED that Defendant's Motion for Summary Judgment be, and hereby is, GRANTED.  Plaintiffs' Complaint, therefore, will be DISMISSED in its entirety, with prejudice.  Let Judgment be entered accordingly.


When a return is mailed to the IRS, it is deemed timely filed if it is postmarked on or before the due date of the return and received by the IRS after the due date (the "delivery and receipt rule"), or, if the taxpayer sends the return by registered or certified mail, the date of registration is deemed the postmark date, and is prima facie proof that the return was delivered to the IRS.  See, 26 U.S.C. § 7502.  It is only if the taxpayer sends his return by registered or certified mail that he may introduce circumstantial evidence (such as deposition testimony) to establish timely filing.  See Surowka v. United States, 909 F.2d 148, 149-150 (6th Cir.1990).
FN15. In United States v. Mathewson, 839 F.Supp. 858, 860 (S.D.Fla.1993), the court stated that taxpayer's burden was to establish incorrectness by clear and convincing evidence.
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TAXATION:


Taxation of public retirement system survivor's benefit.

SECTION 30 OF THE INCOME TAX ACT OF 1967


Section 30 of the Income Tax Act of 1967, 1967 PA 281, > MCL 206.1 et seq; MSA 7.557(101) et seq, imposes a tax upon individuals based on their "[t]axable income" which is "adjusted gross income as defined in the internal revenue code."  This amount is subject to certain adjustments as outlined in section 30.  This statute, as adopted in 1967, made no provision for deducting public retirement benefits in arriving at taxable income.



"By its silence, the Legislature has acquiesced in the department's consistent and long-standing construction of its powers." [Citation omitted.]



R 206.11(3) is within the subject matter of the Income Tax Act of 1967 and it was adopted pursuant to statutory authority.  > MCL 16.109; MSA 3.29(9), > MCL 16.183; MSA 3.29(83), > MCL 205.3(b); MSA 7.657(3)(b), and > MCL 205.13; MSA 7.657(13).  This administrative rule is a reasonable interpretation which is consistent with section 30 of the Income Tax Act of 1967.  Compare Chocola v Dep't of Treasury, > 422 Mich 229, 243, 369 NW2d 843 (1985).   


In summary, it is my opinion that all sums received by any person by way of a pension, annuity, retirement allowance, optional benefit or any other benefits accruing to such person pursuant to Section 25, Chapter I of the state teachers retirement act, supra, are exempt from state income taxes and persons receiving retirement benefits from the Michigan public school retirement system may exclude such sums in determing their adjusted gross income. [Emphasis supplied.]

1989-1990 Mich. OAG No. 6559
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CONSTITUTIONAL LAW:


TAXATION:


Distribution of interest and penalties collected on certain taxes to local units of government or State School Aid Fund


Neither the people in Const 1963 nor the Legislature has required the distribution of interest and penalties collected on deficiencies in sales taxes, state income taxes, or single business taxes to local units of government or to the State School Aid Fund.


`

