Neil Garfield Seminar
Saturday, 2011-04-30
The note represents a transaction that never occurred.

Jon Lindeman
Florida Attorney – judicial State


Clichés are truisms


“If you fail to learn from history, you are condemned to repeat it”

This is a revisit to the 1920s and 1930s.  This has all been done before.

Securitization is bereft of substance

Our protection was in the Glass Steagall Act (1933)
Essence - If you want to do investment banking, you can’t do commercial banking.

Repealed of the Glass Steagall Act (by President Bill Clinton on November 12, 1999) thus allowing Commercial Banking and Investment Banking to merge.  Commercial Banks were allowed to increase their risk.
Securitization is “ugly paperwork.”

Banks learned that they could do lending without their own money, without risk, while showing a strong asset base on their books.  Create the illusion of paper wealth.

Largest Ponzi scheme in our country’s history – all done over the last 15 years.

Neil Garfield

A good lawyer knows the law, a great lawyer knows the judge.

Don’t exchange a predatory lender for a predatory lawyer.

Don’t exchange a predatory lender for a predatory servicer either.

Payment is the ultimate defense.

Evidence is solely based on a “witness.”


Competence



Ability to take an oath




Process of Voir Dire - ?



Understand of their perception



Remember what you have experienced



Ability to communicate




Ability to testify to the details at hand

Securitization was not used properly

Note that the Lenders / Investors are not the ones suing Borrowers

Securitization


Real Parties



Consumers of large placement of debt




Municipalities




Foreign Sovereigns




Large Pensions / Institutions



Hedge Funds




Willing to compromise rate of return for safety





Want AAA ratings

Investors are suing the bankers because
Loans were not in the pool

There was a deceptive list offered to entice the investment


Loans were not placed in the pool within 90 days (Closing date)
The value of the property is not as the documentation stated
WAIVER of SUBROGATION!


Agreement not to pursue any other remedies
Jim Macklin
Title searches and Securitization Research

History of Securitization
Not illegal or immoral


Used to diversify Risk


Used for making more money

Prospectus Supplement - “424B5”


Filed with SEC


Issuing Entity



Allegedly owns all of the loans

Law sections: IRS Rule 860G & IRS Rule 860D(a)(4)

Cannot take in a non-performing loan

Both Deed and Note had to go into the trust within 90 days (IRS Law)



Otherwise unlawful


When does the Assignment show the transfer being made?


Property conveyance laws are very clear


Depositor



It is the SPV


Master Servicer is under contract to the PSA


Where are the other classes?



(Pool has XX classes, we are selling x classes)



They were kept for an UNDETERMINED INTEREST



FOR FREE


The Prospectus was established before the loan was made



Law privity says these agreements are integral to me.


“Issuing entity only”

“Credit enhancements” (Collateralization or Cross-Collateralization or Credit Default Swap?)

Were these enhancements used to get the statute of limitations to run out on any investor action by having payments covered for a period of time.

“~BK Claim may reduce the payout to $0”


May give grounds to alleviate the loan.

Jon Lindeman & Beth Findsen
Motion Practice


Position your case

Educate the judges to the realities of 

Clients case


Securitizations


Non-compliance with process
Build in the time necessary to modify or otherwise settle

Show that you arguments are supported by the facts and the law

Create a record – Make the record


Documents your case for appeal

Immediately file for an “Enlargement of Time”  (6-8 weeks)


Motion to Quash Service


Motion for More Definite Statement



Explain exactly Entities on Instructions, Note, Allonge, Assignment



Explain how Fannie mad a credit bid (not on chain)


Motion to Dismiss

Leave to Amend


Set aside Judgment

Set hearing for 2 more months out


Motion…

Take lots of little bites


Get in, Get out


String the court and process 

Don’t let a motion hearing become a Evidentiary Hearing


Be a pest



Is counsel testifying?




If so:





Cross-examine





Can’t counsel



If you accept his points as true




You must accept mine as true



Making assumptions before proceedings begin

Pleadings in Judicial and Non-Judicial States

Everybody is focusing on pre-1995 lending processes

In Non-Judicial we need to turn a defense into an offense
Causes of Action


TILA, RESPA, Other Fed Violations



Only got us to Federal Court




Didn’t recognize equitable tolling

Bring state law claims only


Tort


Defenses to foreclosure styled as tort claims


NOW



Quiet title



Wrongful recording (33-420)



How to use the securitization documentation




Assignments


Impeach Evidence!!


File a suit 2-3 weeks prior to sale



Some TROs

Defense attorneys talk

Don’t add the Criminal Causes of action in a Civil Causes of Action


i.e.
13-1001 et seq…



39-161

Always have a court reporter (or you are mal-practicing)
Shoot for a ruling that clears up title

Every pleading should contain a claim for Quiet Title

Object to their evidence


Object Early

Object often

Motion to determine Parties

Motion to determine Counsel

Daniel Edstrom
Securitization Accounting

Note is evidence of the obligation


Not the actual obligation (per DOT)

Most are Fannie or Freddie


They drafted the Note

Look for announcement - (GMAC-RFC Top-Tier Subprime Mortgage Originator)

Wrong Payee has been named on the Note (Not the party providing the funds)
Defines “note holder” – “entitled to payments…”


Should be endorsed to the Trustee


BUT not to the investor who is entitled to the payments

Lender did not provide funds, their own capital, (Fee is usually 1-3%), Nobody booked the loan as an asset.

Named lender is not the Obligee


Never entitled to receive payments


Not endorsed


Never signed note


May have been paid in full at closing

Sec 8 or 9 - Obligations of Persons under the Note

Typically endorsed without recourse (but PSA requires “with recourse.”)

THE OBLIGATION (From Offering circular – Look on their website)

Fannie & Freddie issue guaranteed instruments

Three parties


Trustor / Settlor



Creator of the Trust


Trustee



Cannot be the Lender


Beneficiary



The one who receives the payments



The Obligee is not named
Who is the oblige?


Not Named


Not MERS

Is the investor still receiving payments?

Does the Trust or SPV still exist?
Lori Enriquez - Aloha
Use a QWR to get the escrow instructions


Include the routing number


Shows where the excess funds were going to be sent



Identifies a real party in interest

Neil Garfield
Request the Escrow Instructions
Was the prior satisfaction done by the right party?


Did they cause a break in the chain of title?


Who got the pay off funds on the prior loan?

Was there a completed closing?


If transaction was never completed; the tolling may work in the Borrowers favor

Know your judge


Study his rulings
Jim Macklin

Pooling and Servicing Agreements


Self-Authenticating document



Order Certified at SEC.gov



Ask for everything associated with the file

The most powerful document in relation to your title recorded at the county level

Notes must be fully executed, assigned and placed in the trust

Cites itself as the “controlling document”

Choice or Law clause (or Choice of Forum or Forum Selection Clause)


Calls for the use of the Substantive law of the jurisdiction – not the procedural law


Substantive laws address the issues at hand

Who are the parties?

Was the asset conveyed into the trust lawfully?

“The depositor has never been in the chain of title when checking against the county recorder.”


Don’t let the judge presume that the Note made it into the pool

NG – In contracts, express statements rule over general statements


Where the specific is expressly stated, the general is excluded

SEC Filing - 15-15D


Usually filed before the note is transferred into the trust

Check all agency agreements for authority and authorizations

NG - In Discovery


Use eDiscovery to get the MetaData



To see the last modifications, etc. for the loan



Document and Custodian logs



Ask for emails

Privity – My loan is discussed in the PSA – Privity applies
Jon Lindeman & Beth Findsen
Discovery and Evidentiary Considerations (and its power to strike fear)
Know the facts and circumstances around your case

You’ll be way ahead of the opposition

Discovery


Key to these cases


Eventually educate the lawyers for the bank


Good Discovery may lead to a settlement offer

I need discovery to get by the 12b6 MTD

Goal is to get the PSA

Opposition often tries to use an assignment of the DOT to show that the Note was also transferred


They argue that the Note follows the DOT

(Notes are not transferred, they are negotiated)

Use a request for Judicial Notice (See: 15. Sample Memo Arguments for Plaintiffs objections to discovey)

Public document


Signed by real principal

“Rules of evidence are Arcane and Subtle”

Pre-Prepare your case


Get Title Reports


Get TILA Report


Get LUMINAQ Report

Dealing with a resistant judge

Take it back to the basics



Real Property is unique




Requires a clear chain of title


Use Pictures, Graphs, Diagrams

Discovery is your friend
Box the opposition into the corner with discovery

Demand discovery

Have a court reporter

Depose the person with the most knowledge (Rule 30b)


Is that the person who has personal knowledge, History of the loan, custodian, business record policy, business record about documents?

Can’t get the documents if you are diligent

Early written motions of objection:


We’re going to oppose; DOT, NOTE…

(Recordation is a CLAIM of interest, not an INTEREST in property.)
“The opposition attorney is testifying your honor”

Can we have the opposing attorney sworn in?

If the judge allows them to continue – it is reversible error.
Treat this like a lawsuit:

Do this piece by piece.



You can prevail.

Evidence has thresholds it must meet.


Attack evidence one small step at a time.

Sunday, 2011-05-01
Neil Garfield
Use “Demonstrative Aids”


Make them large


Blow up the sections you wish to expound on

Modifications


Are adverse to title


Re: Servicer’s fraudulent process



Ethical dilemma for attorney or client



Lack authority



Rarely signed – further exasperates the title problem


Accept it if you can get it done



Without future consequences


Legislature will have to reset titles



You have xx days to make a claim or title is perfected



In all 50 states (FL – Murphy(?) Act)
Alex Goldovsky

(Owner, ProTitle USA, Alex@Luminaq.com)

Company

Nationwide title search company

Searches in 24 hours or less

FDIC – Loans that get sold to Blackrock

Search for Foreclosure sellers and buyers

Title Search as an Effective Tool for Foreclosure Defense

How to read in a title search?
What is a Securitization Search?


We can do a search in a majority of the trusts.

Know the players; lenders, law firms, servicers, trustees, mortgagees
Key Sale documents:

DOT

Civil Case start date

ADOT

SubTTE

NOTS

Trustee’s Deed

Delaying Tactics


Record to cloud title



Conveyance



Lien



Judgment



Statutory “Notice of Preservation of Interest” ??



Use a party that is not being noticed that can contest the sale


A last minute record to cloud title because county does not index for two weeks

“Chain of title” – What is being referred to?


Deed



Ownership in real property interest


Note



Probably better called “Chain of Custody”


Deed of Trust or Mortgage



Probably better called “Chain of Custody”

Attorney’s job is to repair the “chain of title”

Problems:


Dual Assignments


Affidavits of lost Assignments or DOTs


Assignment of Bid


1000 page document from Deutsch transferring title to many trusts

Alex’s Arizona experiment


(See: AZ Sample Title Report  Used for Alex's Experiment)


DOT



Loan Number,

MERS?

DBA?

Wholesaling? (NOT THE LENDER and they were table funding)

Type of Loan

Maturity Date

Amount of Loan

Notary Date

Recordation Date

Form Number??


Indication of Foreclosure Mill!!


ADOT



Who signed



Notary


Notary Date


Recordation Date



Form Number??


Sub TTE



Who signed



Notary


Notary Date



Recordation Date



Form Number??


Do the signatures match?


Are the signatures consistent for parties throughout the documents?


Securitization Search

Match loan level characteristics to PSA reporting info



Geo – Zip code info



Relevant dates

Jon Lindeman & Beth Findsen
NG – It is not immoral thing to assert your rights

Pleadings Practice


Distinct set of documents in a case



Complaint



Answer



Counter-claims



All else is motion and discovery process


Must prove the allegations you have made

Answer


Admit


Deny or


Lack of information


Respond to ALL allegations


Answer simply


Don’t get too detailed



It will doom your efforts
Pleadings are the “skeleton” of your law suit

Preparing pleadings


So they tell the story themselves

Must cover all elements


Your efforts will cave on the one detail you don’t satisfy

Motion to Dismiss with prejudice cannot be granted on original complaint


Else it is reversible error

You can always amend (at least once) prior to opponent’s answer

Pleadings are your road map

Don’t let the opposition lead you into their argument


Ask yourself if the argument is superfluous

Law requires the judge to only adjudicate things within the four corners of the complaint

Be aware of the opposition’s attempted use of judicial notice in pleadings

Can only adjudicate within the complaint

Don’t let evidence or judicial notice get entered through you own negelect

Have a court reporter in the court room


Court digital systems are installed by the lowest bidder


Court transcripts are transcribed by the lowest bidder

When judge tries to dismiss under a MTD without a hearing

Don’t let this happen


Protect the record for Appeal



Exceptions - Possible

Additional evidence if you can show a reason you didn’t use it before and how they can avoid being a trial court by admitting it




Certain jurisdictional issues


Within 24 hours file a written complaint


File a response


Request a hearing


Think about potential problems you may have in the future


Head them off proactively


Don’t rely on technical details to save you



Put everything in you pleadings



MAKE THE RECORD

State “For the rest of my points I refer to all motions and pleadings filed in this case”


Stand on case law that was included in motions and pleadings


PRESERVE THE RECORD FOR YOUR APPEAL

John uses about 18 narrowly tailored claims

John doesn’t use Fraud, TILA or RESPA


Fraud makes the judges roll


Fraud is hard to prove


Avoid Federal claims to avoid Federal Court

John uses; Quiet Title, accounting, unclean hands, unjust enrichment
Hit elements 

Sufficient facts

Amend if necessary

Make the record

Have a Court Reporter

John Stuart
Work from the bottom up not the top down

Notaries are the ones verifying the lies


Judges are believing the lies

For documents with invalid notarizations:


Document is not invalid



It is subject to a court action


Recordation of document is invalid
Convert the busted Notary to your best witness


Damron or Morris Agreement

Use a records request or a Freedom of information Request
Points to review (per the Secretary of the State in which documents were notarized)

Is the ID valid?


Writing the commission expiration of the notary, is it recorded?

NG – 


Some states have a specific procedure of notarization 


Clerk must affix their seal in addition to the Notary’s seal for an out of state notary

Dan Edstrom
Filed two assignments


Using automated work flow to process a high number of filings



Software flaw

Compliance, SOX 


Result of Enron, Worldcom, Tyco, Adelphia…

SOX

Auditing,

Accounting and

Internal Controls

2011-04-13

OCC, Issued 9 cease and desist consent orders to large banks

Other entities did similar orders

Consent Orders


Lenders



No admission or denial



Admission to fix deficiencies

NG - Under case law


Presumption that an agency review is admissible


Admission as to factual existence of deficiencies



Not an admission of who is responsibility of deficiencies


Will be tough for bank to deny admitting to the deficiencies


Include Cease & Desist in your pleadings (Judicial Notice)



State that “it constitutes an admission”



Ruling of law from the bench is that 

JL – “Plea of no contest”


Really an admission


Admission of the facts


Avoidance of admission to criminality of deficiencies

Bank can lend credit


Substantial Interest in transaction


Comports to safe and Sound Banking Principals



Manage risk




Identification




Analysis




Planning




Tracking




Control



Internal controls




Keep “bad” things from happening

Many admissions in the Orders


Notaries


No possession of the documentation at the appropriate time


Oversee outside contractors


Unsound biz practices


No oversight


No training

The Result

Ultra Vires!!
Outside of their Charter
Acting against public policy

Unsafe

Unsound

Without Capacity
JL – Litigate on 


Applicable causes of action


Foundational issues


Other public policy support 

NG – Limit your claims to the possible, not your wish list

Show that you are in command of the facts


Show that you are in remedies as are possible

Neil Garfield
Judges – Ethics

Should disclose any interest



Mortgage Bonds



Brokerage Accounts



Shares of a managed fund


Source of health benefit funds



Retirement – Pension plans

Duty of Inquiry



Should disclose


Significant Interest

Any financial interest that could be affected by an adverse ruling to this entity or any other similar entity?


Are you willing to go find out now that I’ve asked?


Court should be clear of all conflicts and able to make an objective ruling.

Expect the next judge to know about the recusal and he will be harsher on you

Attorney – Ethics

Should know that a loan may have been paid and stat so in the record


Bar complaints and Grievances will become more common

Was advice of counsel consistent with the homeowner’s best interest?

For disciplinary purposes, the relationship starts upon first communication

Keep your eye on the ball


Focus on the case


Don’t get distracted pursuing the opposing counsel

NG – “Judge Minu Sasser” (FL Rocket docket Judge)


Recuse themselves from the case


Decisions are



VOID



Without
NG – Other ethical concerns for Attorneys


Be thoughtful about who your client is



Is you client on the instruments?



Are there any conflicts of interest?




Refer them if necessary



In the process of a divorce?




You can only represent only one of them


Ethical conduct by opposition’s counsel



Material misrepresentations




Arguments




Documents



Do not raise claims in court




You will lose credibility in court



Only raise claims in written motions




Well thought out




Well documented – be accurate



Contact the local bar



Contact the AG


Opposition’s counsel must cite case law adverse to their position if they are aware of those cases

Jon Lindeman & Neil Garfield
Eviction – Forcible Detainer


Usually held in courts of lower jurisdiction


Courts won’t allow “title” issue


Must bring an action in a superior court



Material misrepresentation to the court



Failure of Service



Trustee’s Deed disagrees with the NOTS (contrary to statute)

Drop Bid


Conforming with the amount that is being reported to investors - ?


Picking up a premium home for a paltry price


Attorneys purchasing when they can game the system


To prevent a great loss to a drop bid:



Send someone to make a bid on your behalf

Credit Bids


Reserved to the party the money is actually owed to



Not a representative


WHAT HAPPENES TO THE SECOND PLACE BIDDER?



Can you say your bid should have been accepted?



What will the judge rule?


What authority did they have to assign the bid to another party?



i.e. Fannie Mae, Freddie

Bankruptcy


Automatic Stay


Motion to Lift Stay



Applies to creditor



Subject to very light burden of proof




Probably a colorable claim



When granted




Ask that the order stat that this is not a finding of:

Standing

or Holder in due course




Opposition will use it against you as if it has been litigated





DON’T ALLOW THIS


Always oppose 



Standing



Status of party alleging creditorship


Filing automatically opens Administrative State



Allows less argument than an Adversary Proceeding


Use an Adversary Proceeding



Separate case number than the BK


File an action is State Court


Can have up to three actions going at once



Bankruptcy



Adversary Proceeding



State Court Action


Can’t go to back to BK after foreclosure to re-litigate the foreclosure



Will be sanctions



Will lose Attorney’s Fees



Can’t force a _____ action over matters previously litigated



Don’t list the foreclosing party as an unsecured party




That has already been settled


Servicer is an agent for the creditor



They are not the creditor


Only name a party a creditor as a creditor if they are



Make them file a proof of claim



Only required to disclose actual parties




i.e. original lender on DOT or Mortgage





not subsequent servicers that aren’t creditors


Study O. Max Gardner



He is the Oracle



North Carolina



He knows it or he created it

Panel Discussion
NG

Forensic Audit


QWR



20 days - 60 days



Legal obligation to respond




Not much has been done in courts




You waive nothing by bringing that action




It’s a Federal Statute



The Federal statute has no limitation on the number of questions you can ask




Unlike the rules of Civil Procedure



No limit on the number of QWRs you can request



Source of questions




Securitization documents




Settlement statement




Use their own documents for the source of questions

Mortgage bonds are like a paper bag with a holographic projected inside
“There is no there”


The pools are empty



i.e. none of the foreclosures are valid




Unless funded and foreclosed by the same party

Nobody followed even their own rules

“We are fighting an uphill battle on what should be a down hill run”

Get a third-party disclosure about what happened at

Closing


Securitization


Foreclosure
Do not deny the existence of an obligation


DOT Secures the Note


Note is evidence of securitization

Under TILA


A pattern of conduct is predatory lending

Docs often differ materially between:

Closing

Litigation

Discovery

QWR

Homeowner’s copies

Recorded

Loans in foreclosure and loans not in foreclosure

(Get the QWR out prior to becoming delinquent)

40% of foreclosures have lost affidavit


Why?



They lied about the evidence



Better to destroy the evidence than go to jail

Evidence


If you say it, it’s not necessarily so


If they say it, it’s not necessarily evidence


You must object


Accepted by court order


Judge must say, “that’s evidence”

4 Elements of a competent witness:

Oath

Perception

Memory

Communication


Objection, hearsay, competence


Objection, competency, hearsay

True witnesses don’t work for the opposition anymore

Check name of employing department to tie to when one became aware of the evidence

“If the law is on your side, argue the law


If the law isn’t on your side, argue the rules of civil procedure”

LE
Loan Origination Documents


QWR



Lenders docs may be different than the homeowner’s copies

Docs for Forensic Review

Note

DOT

HUD-1

Loan Application

2 years of tax returns for both doc and No Doc loans

Disclosures and when delivered

JL

Divide file processing


Modification track



Basis of the QWR we send


Foreclosure Track



QWR docs usually don’t match the discovery docs

Must challenge the authenticity of the:


Note


DOT, mortgage

Depositions

Discovery impacts quality and quantity of evidence

NO EVIDENCE in a non-evidentiary hearing


Judge that doc is not being offered for an evidentiary purpose

TERMS

Servicer’s Remittance Ledger

Recommendations
Book - Michael Lewis, The Big Short
Book - Yves Smith, eCon

Book - The best way to rob a bank is to own one, Bill Black

Miscellaneous
From Don Loeb:


www.ChinkInTheArmour.net
File a Subpoena to depose someone

Check who can “digitally record” documents in Maricopa County?


Check for statutes or policies.

“Substance over Form” - in court rulings
Judges are to decide cases on Statutes and prior decisions.

Chain of Title v Chain of Custody

“You can’t beat the ride but you can beat the wrap.” JL
Monthly Servicer Statement to Investors shows:


Applies to Loans in:



Foreclosure



Bankruptcy



Lawsuit


The behavior of the trust


Cites loan-level data



Without disclosing the loan number

