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Notice, Access, and Evidentiary Hearing Request










May 25, 2004
POSTAL CERTIFICATION NO: 7000 0520 0013 9726 3595
State-Federal Liaisons Officer, David Tash-
P.O. Box 330500

Mail Stop 5

Detroit, MI 48232-6500

IDENTIFICATION:  Daniel Doyle Benham, a state Citizen
SUBJECT: Request for Notice, Access, and an Evidentiary Hearing to determine the validity of a liability for a tax imposed by Subtitle A & C of the Internal Revenue Code and/or for qualified State income tax and/or penalty related thereto as alleged in the Internal Revenue Service correspondence dated September 4 2003, and other correspondences received by me from the IRS.

AUTHORITY: United States Constitution, Fifth Amendment; Administrative Procedures Act (5 U.S.C. §§ 551 et seq.); 26 U.S.C. §§ 6001, 7521 & 7805; IRS procedural regulations (26 CFR Part 601); Internal Revenue Manual § 4.10; Appendix B of Subpart C of 31 CFR Part 1; administrative due process requirements established by the U.S. Supreme Court in Goldberg v. Kelly (1970), 397 U.S. 254, 90 S.Ct. 1001, 25 L.Ed.2d 287; Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972) and other relevant cases.

YEAR AT ISSUE: Calendar years from January 1, 1999 and ending December 31, 2004;

ENCLOSURE:  Status & Disclosure Affidavit of Material Facts;

CURRENT ISSUES: 

1) Criminal Investigation for alleged 7201 and 7203.
2) Establish hard-copy case file or files at the IRS full service office that is geographically closest to me (see postal location given in the heading of this document).

Dear David Tash

It appears that Internal Revenue Service personnel responsible for examination and collection procedure are operating under color of law. In particular, the IRS correspondence threatens to deprive me of “liberty” or “property” without first providing me an opportunity to challenge the claim, examine witnesses, and demand the production of admissible evidence in a trial-type hearing. Should the agency deprived me of “liberty” or “property” (cause me injury in fact) without providing me opportunity, as stated above, the agency is in violation of due process of law as is required by the United States Constitution, Fifth Amendment; the Administrative Procedures Act, 5 U.S.C. §§ 551 et seq.; and IRS procedural regulations published in the Federal Register and found in 26 CFR, and for State issues, the United States Constitution, Fourteenth Amendment.

To date conclusions of fact and law that proves me as a person liable, i.e., a “taxpayer,” for a tax imposed by internal revenue laws of the United States is not affirmatively established on the record. When these required elements are lacking, initiatives of IRS personnel are void – per the Supreme Court of the United States, notice, and the opportunity to be heard are essentials of administrative as well as judicial due process of law. Naked claims have no lawful effect unless or until all contested matters of fact and law are affirmatively resolved and evidenced on the record. The hard-copy case file, which I request herein is assembled and reviewed at a Michigan state examination office, will verify that IRS examination personnel are in violation of their duties and liabilities and denying me of rights and remedies prescribed in IRS procedural regulations published at 26 CFR.

The Administrative Procedures Act, 26 CFR, ruling case law, and the Internal Revenue Manual establish certain minimum standards for examination and/or appeals administrative due process. Minimum administrative due process requirements, which are applicable to tax disputes as well as other subject matter (See Speiser v. Randall, cited Goldberg v. Kelly, and Roth, supra), includes but is not limited to the following:

1. The agency must provide the opportunity to be heard;

2. The hearing must be at a meaningful time and in a meaningful manner;

3. The agency must provide timely and adequate notice of reason for administrative action (conclusions of fact and law);

4. The agency must provide the opportunity to defend by confronting and cross-examining adverse witnesses;

5. The agency must provide the opportunity to present evidence and arguments;

6. Denial of the opportunity to present evidence and arguments and to confront adverse witnesses is fatal to constitutional adequacy of procedure;

7. The agency must provide the opportunity to challenge application of rules and policy (in the case of a tax issue, agency must disclose applicable regulations; see 26 U.S.C. §§ 6001 & 7805(a));

8. Government findings of fact must be based on evidence in the case file and testimony and the basis of findings must be disclosed. Although not addressed in Goldberg and Roth, infra, conclusions of law, and where tax issues are concerned, applicable regulations, must be disclosed. See 5 U.S.C. §§ 556(d) & (e) and 557(c) and 26 U.S.C. §§ 6001 & 7805(a);

9. Agency findings of fact and conclusions of law must comply with agency procedural regulations, i.e., 26 CFR §§ 601.105 (examination) & 601.106 (appeals). Since IRS appeals are informal and only examination officers have lawful authority to administer oaths and take testimony, examination is the only forum in which the official record can be established.

In spite of extensive research, I am unable to determine whether or not I am liable for income and employment taxes imposed by Subtitles A & C of the Internal Revenue Code and qualified state resident and nonresident income taxes subject to state-federal piggybacking agreements authorized by 31 CFR Part 215, or if I am required to collect any of the taxes. Therefore, I need Internal Revenue Service assistance in determining if I am liable for any given tax imposed by Subtitles A & C of the Internal Revenue Code, or if I am required to collect taxes imposed by Subtitles A & C, and what qualified state income tax I am personally liable for or am required to collect.

Per 26 CFR § 601.201(a)(1), “It is the practice of the Internal Revenue Service to answer inquiries of individuals and organizations, whenever appropriate in the interest of sound tax administration, as to their status for tax purposes and as to the tax effects of their acts or transactions.”

Because I am unable to determine liability on my own, I submit this Notice, Access, and Evidentiary Hearing request in order to secure a comprehensive decision that of necessity will include findings of fact and conclusions of law. Therefore, please forward this request to an examination officer located in Michigan state. I would submit the request directly but I have been unable to locate a directory that identifies IRS office functions, divisions and personnel, and personnel responsibilities, in Michigan state. You are required by one-step service policy to assist by forwarding this request to IRS personnel responsible for resolving matters at issue (IRS Policy Statement P-6-13).
Enclosed you will find my Affidavit of Material Facts. The affidavit provides enough fact information to satisfy statement requirements of 26 U.S.C. § 6011(a) for the purpose of determining taxable status and income sources. The affidavit has been notarized by a notary public commissioned by the state so it qualifies as testimony under both state and federal rules of procedure and evidence. The testimony concerning my status, sources of income, etc., is being submitted to satisfy requirements of 26 U.S.C. § 7602(a)(3): “For the purpose of ascertaining … the liability of any person for any internal revenue tax … or collecting any such liability, the Secretary is authorized – (3) To take such testimony of the person concerned, under oath, as may be relevant or material to such inquiry.”

Per 26 CFR § 601.105(b)(1), “The original examination of income … estate, gift, excise, employment, exempt organization, and information returns is a primary function of examiners in the Examination Division of the office of each district director of internal revenue…” Even though IRS eliminated district offices in October 2000, the U.S. Constitution secures my right to resolve cases and controversies within the state and district where I live and conduct my affairs.

Issues framed by the following questions incorporate assorted collateral challenges such as Internal Revenue Service standing and subject matter jurisdiction within States of the Union. For example, since Congress did not legislatively create the Internal Revenue Service, it is obvious that IRS is not the delegate of the Secretary of the Treasury, as the term “delegate” is defined at 26 U.S.C. § 7701(a)(12)(A)
, and since the Secretary of the Treasury has never established internal revenue districts in States of the Union, as required by 4 U.S.C. § 72, 26 U.S.C. § 7621, 3 U.S.C. § 301 and Executive Order #10289, as amended,
 IRS bears the burden of proving standing, venue and subject matter jurisdiction – standing, which is the threshold element of subject matter jurisdiction, and venue are fact issues that must affirmatively appear in the record. Therefore, the examination officer to whom this request is assigned will want to request a national office technical advice memorandum to determine law applicable to facts stated in my affidavit (26 CFR § 601.105(b)(5)). Per 26 CFR § 601.105(b)(5)(ii)(b), “District directors are encouraged to request technical advice on any technical or procedural question that develops during an audit or examination…” In the event a national office technical advice memorandum is requested, the examination officer is required to provide notice. See 26 CFR § 601.105(b)(5)(iii) generally. Notice necessarily requires statements of fact and law being submitted. (See 26 CFR § 601.105(b)(5)(iii)(b)).

National office technical advice memorandums are defined at 26 CFR § 601.105(b)(5)(i)(a):

(5) Technical advice from the National Office--(i) Definition and nature of technical advice. (a) As used in this subparagraph, "technical advice" means advice or guidance as to the interpretation and proper application of internal revenue laws, related statutes, and regulations, to a specific set of facts, furnished by the National Office upon request of a district office in connection with the examination of a taxpayer's return or consideration of a taxpayer's return claim for refund or credit. It is furnished as a means of assisting Service personnel in closing cases and establishing and maintaining consistent holdings in the several districts. It does not include memorandums on matters of general technical application furnished to district offices where the issues are not raised in connection with the examination of the return of a specific taxpayer.
Issues raised in questions below cannot reasonably be resolved by front-line examination personnel who are not attorneys versed in the evolution and peculiarities of tax law. The national office technical advice memorandum, under authority of 26 U.S.C. §§ 6103 & 6110, is the device prescribed for that purpose.

While I may or may not have a theory concerning liability for income and employment taxes imposed by Subtitles A & C of the Internal Revenue Code, at this time I am not submitting points and authorities memoranda as to do so would mire the resolution process in needless haggling. There are currently so many theories concerning proper application of income and employment taxes that wading through them to decide which is correct and which is incorrect is an almost insurmountable proposition. To date I have not found a federal court decision that comprehensively treats most issues raised by my questions. However, I reserve the right to contest and/or appeal IRS findings of fact and conclusions of law.

The enclosed affidavit may be construed as an information return for purposes of 26 CFR § 601.105(b)(1) and 26 U.S.C. § 6011.

The examination office decision, whether supported by a national office technical advice memorandum or not, must comply with requirements of 5 U.S.C. §§ 556(d) & (e):

The decision, whether a national office technical advice memorandum or otherwise, must provide findings of fact and conclusions of law that comply with requirements of 5 U.S.C. § 557(c).

Until, there are findings of fact and conclusions of law that I am involved in any taxable activity that warrants examination of books, records and other items, my testimonial affidavit is sufficient. To the best of my knowledge and belief, fact statements concerning my status and sources of income are adequate to determine whether or not I own taxable items, that I am now or have been involved in taxable activity or transactions within an internal revenue district of the United States.

IRS efforts to secure information other than status and disclosure statements included in my affidavit, whether from me or third parties, must satisfy all four elements of the Powell test: Inquiries, whether by summons or otherwise, (1) must be based on a legitimate purpose, (2) must seek information relevant to that purpose, (3) must seek information not already in IRS possession, and (4) all prior administrative steps required by the Internal Revenue Code and Treasury regulations must be satisfied. See United States v. Powell, 379 U.S. 48, 57-58 (1964).

The requirements to establish a legitimate purpose is first, to establish on the record that I am involved in a taxable activity and second, demonstrate application of implementing regulations that require me to keep books and records and file returns, or to collect any given tax imposed by Subtitles A & C of the Internal Revenue Code. Findings of fact and conclusions of law must demonstrate how such regulations apply to my status and fact circumstance. See particularly, 26 U.S.C. § 6001:

To confirm the assertion that it is mandatory for implementing regulations to be promulgated by the Secretary (Commissioner in past times), consult California Bankers Assn. v. Schultz, 39 L.Ed. 2d 812 at 820; U.S. v. Murphy, 809 F.2d 1427 at 1430 (9th Cir. 1987); U.S. v. Reinis, 794 F.2d 506 at 508 (9th Cir. 1986); U.S. v. Mersky, 361 U.S. 431, 4 L.Ed. 2d 423, 80 S.Ct. 459 (1960), agreed with in Leyeth v. Hoey, supra, U.S. v. $200,00 in U.S. Currency, 590 F.Supp. 866; U.S. v. Palzer, 745 F.2d 1350 (1984); U.S. v. Cook, 745 F.2d 1311 (1984); U.S. v. Gertner, 65 F.3d 963 (1st Cir. 1995); Diamond Ring Ranch v. Morton, 531 F.2d 1397, 1401 (1976); U.S. v. Omega Chemical Corp., 156 F.3d 994 (9th Cir. 1998); U.S. v. Corona, 849 F.2d 562, 565 (11th Cir. 1988); U.S. v. Esposito, 754 F.2d 521, 523-24 (1985); U.S. v. Goldfarb, 643 F.2d. 422, 429-30 (1981). “For Federal tax purposes, the Federal Regulations govern. Lyeth v. Hoey, 1938, 305 U.S. 188, 59 S.Ct. 155, 83 L.Ed. 119,” quoted in Dodd v. U.S., 223 F.Supp. 785 (1963).

Unless or until a person liable for keeping books and records and filing returns, or for collecting a tax, receives notice by regulations applicable to the person’s status and fact circumstance, or direct written notice, there is no liability under Internal Revenue laws of the United States, or for qualified state income tax subject to a state-federal piggybacking agreement authorized by 31 CFR Part 215.  Internal Revenue Code § 6011(a) speaks to the matter:

To the point the examination officer to whom this request is assigned provides written findings of fact and conclusions of law that comply with requirements of 5 U.S.C. §§ 556(d) & (e), the examination will be by correspondence only. However, the hard-copy case file should be assembled at the Michigan state office where the examination officer is located so I can examine it or secure the file ledger and contents from the local disclosure officer. As required by 5 U.S.C. § 552, the examination officer to whom this request is assigned should notify me of receipt and the estimated time for returning a decision within 20 calendar days after you have forwarded it to the appropriate office. You will please notify me of disposition within 20 days of receiving the request.

The following questions are submitted for examination resolution for years specified above:

1. What class or classes of tax are at issue, i.e., what taxing and liability statutes, along with implementing regulations, make me a person liable for keeping books and records and filing returns for any given tax imposed by internal revenue laws of the United States? (Sixth Amendment right to know the nature and cause of the action; see requirement for notice at 26 U.S.C. §§ 6001 & 6011(a))

2. What statute or statutes, along with implementing regulations, require me to collect income and/or employment taxes imposed by Subtitles A & C of the Internal Revenue Code? (Sixth Amendment right to know the nature and cause of action; see requirement for notice at 26 U.S.C. §§ 6001 & 6011(a))

3. What qualified state resident or nonresident income tax administered under a state-federal piggybacking agreement authorized by 31 CFR Part 215 am I liable for? (See 5 U.S.C. § 5517 & Executive Order #11997)

4. Does transfer of obligations of the United States, whether in the form of Federal Reserve Notes or bank credits hypothecated on credit of the United States (public money), constitute payment of debt or deferred payment until a future date yet to be determined?

5. Does deferred payment constitute gross income, as defined by the Internal Revenue Code? (26 U.S.C. § 61)

6. Does deferred payment constitute taxable income, as defined by the Internal Revenue Code? (26 U.S.C. § 63)

7. Is determination of the previous three questions predicated on laws of the United States applicable in States of the Union or Acts of Congress applicable solely in territories and insular possessions of the United States? (See “laws of the United States” designation in the “arising under” clause in Article III § 2 of the Constitution of the United States distinguished from “Acts of Congress” in 28 U.S.C. § 1366 and application of “Acts of Congress” to territories and insular possessions of the United States in the former Rule 54(c) of the Federal Rules of Criminal Procedure)

8. What internal revenue district, established in compliance with requirements of 4 U.S.C. § 72, 26 U.S.C. § 7621, 3 U.S.C. § 301 and Executive Order #10289, is the situs of the taxable articles, activities and/or transactions from which the alleged taxable income was derived?

9. What delegated authority, whether statutory or otherwise, does IRS have for administering the class or classes of tax at issue? (See 5 U.S.C. § 558(b); see also, 26 U.S.C. §§ 6301, 7701(a)(12)(A) & 7805(a))

10. What “officer, employee, or agency of the Treasury Department [or] other officer of the United States” is the delegate of the Secretary for purposes of collecting income and employment taxes imposed by Chapters 1, 2 and 21 of the Internal Revenue Code in States of the Union? (26 U.S.C. §§ 6301, 7701(a)(12)(A) & 7805(a))

11. What order, agreement, contract or other legal document or device does the Internal Revenue Service have that authorizes examination and collection activity on behalf of the “delegate” of the Secretary, as defined at 26 U.S.C. § 7701(a)(12)(A), in States of the Union? (See § 1001(b)(2) of P.L. 105-206, 5 U.S.C. § 552 and 26 U.S.C. §§ 6301, & 7805(a).)

12. What is the geographical limitation (venue) of IRS statutorily authorized delegated authority for administering the class or classes of tax at issue? (See 4 U.S.C. § 72; see also, 26 U.S.C. §§ 6301, 7701(a)(12)(B) & 7805(a))

13. What evidence of facts, documentary or otherwise, does IRS have that establishes liability for the class or classes of tax at issue? (Sixth Amendment right to know the cause of action; see also, administrative due process requirements at 5 U.S.C. §§ 556(d) & (e))

14. What testimony (affidavits) does IRS have verifying evidence of liability for the class or classes of tax at issue? (Sixth Amendment right to confront adverse witnesses; see also, administrative due process requirements at 5 U.S.C. §§ 556(d) & (e))

15. What fact and/or expert witnesses will IRS rely on to verify facts and law that establish liability for any given class of tax that is lawfully administered by the Internal Revenue Service? (Sixth Amendment rights to confront adverse witnesses and compel testimony; see also, administrative due process requirements at 5 U.S.C. §§ 556(d) & (e))

16. What regulation, with a currently valid Office of Management and Budget number, requires me to keep books and records and file returns? The conclusion must be based on facts specified in the enclosed affidavit or alternative facts that IRS personnel have sufficient evidence to prove. (Paperwork Reduction Act; see OMB number listings at 26 CFR § 602.101)

17. Based on facts set forth in the enclosed affidavit, or alternative facts IRS has sufficient evidence and testimony to prove, what federal income tax return am I required to file? (See 26 CFR §§ 1.6091-1 through 1.6091-4; per 26 CFR § 602.101(b), the only OMB number listed, #1545-0089, specifies income tax returns required to be filed with the Director of International Operations. See OMB number listing at 26 CFR § 602.101)

18. Based on facts set forth in the enclosed affidavit, or alternative facts IRS has sufficient evidence and testimony to prove, what return for qualified state income tax am I required to file? (See 31 CFR Part 215, 5 U.S.C. § 5517 & Executive Order #11997)

In furtherance of the above, an examination decision or other decision is limited to documents, records, etc., in the hard-copy case file and whatever testimony the examination officer receives, which might contain affidavits, depositions or oral testimony at actual hearings (See also, 26 U.S.C. § 7602(a)(3) and attending regulations). For purposes of the examination decision process and decision, “[e]xcept a provided by statute, the proponent of a rule or order has the burden of proof. …”. See 5 U.S.C. §§ 556(d) & (e).

The first essential step is to assemble the hard copy case file. Once the file is assembled at the IRS full-service office nearest to me, and I have had the opportunity to physically examine or secure copies of material in the file, I may elect to submit findings of fact and conclusions of law based on whatever affidavits I have already submitted or might submit and documents, records and the like in the hard copy case file. Per 5 U.S.C. § 557(c), I am entitled to submit findings and conclusions:

(c) Before a recommended, initial, or tentative decision, or a decision on agency review of the decision of subordinate employees, the parties are entitled to a reasonable opportunity to submit for the consideration of the employees participating in the decisions--

  (1) proposed findings and conclusions; or

  (2) exceptions to the decisions or recommended decisions of subordinate employees or to tentative agency decisions; and

  (3) supporting reasons for the exceptions or proposed findings or conclusions.

The record shall show the ruling on each finding, conclusion, or exception presented. All decisions, including initial, recommended, and tentative decisions, are a part of the record and shall include a statement of--

  (A) findings and conclusions, and the reasons or basis therefore, on all the material issues of fact, law, or discretion presented on the record; and

  (B) the appropriate rule, order, sanction, relief, or denial thereof.

Again, the first task is to assemble the case file so I have access to whatever documents, records and other items an IRS determination might be based on. I assume that you will refer the request to an examination officer so this request may also be forwarded to the same examination officer, or in the alternative, you may fill the request if you are personally assembling the hard-copy case file.

This request is being submitted under authority of § 2 of Appendix B of Subpart C, 31 CFR Part 1:

2. Access to and amendment of tax records.  The provisions of the Privacy Act of 1974 may not be used by an individual to amend or correct any tax record. The determination of liability for taxes imposed by the Internal Revenue Service Code, the collection of such taxes, and the payment (including credits or refunds of overpayments) of such taxes are governed by the provisions of the Internal Revenue Service Code and by the procedural rules of the Internal Revenue Service.  These provisions set forth the established procedures governing the determination of liability for tax, the collection of such taxes, and the payment (including credits or refunds of overpayments) of such taxes. In addition, these provisions set forth the procedures (including procedures for judicial review) for resolving disputes between taxpayers and the Internal Revenue Service involving the amount of tax owed, or the payment or collection of such tax.  These procedures are the exclusive means available to an individual to contest the amount of any liability for tax or the payment or collection thereof.  See, for example, 26 CFR 601.103 for summary of general tax procedures.  Individuals are advised that Internal Revenue Service procedures permit the examination of tax records during the course of an investigation, audit, or collection activity.  Accordingly, individuals should contact the Internal Revenue Service employee conducting an audit or effecting the collection of tax liabilities to gain access to such records, rather than seeking access under the provisions of the Privacy Act.  Where, on the other hand, an individual desires information or records not in connection with an investigation, audit, or collection activity, the individual may follow these procedures. [Underscore added for emphasis]
Each item included in the hard-copy case file should be listed on a case file document register (Form 813 or whatever replacement form is used at the state office), and once the file is completed, a copy of the document register should be sent to me at the address in the header of this letter. Either you or the examination officer assigned to the case can send me the document register for the case file, or if a separate case file is assembled for each year at issue, send document registers for each file.

At the minimum, originals, or certified copies of the following documents, records and other items should be included in the hard-copy case file or files:

1. Copies of any, and all witness affidavits.

2. Copies of any, and all witness depositions.

3. Copies of any, and all witness declarations or narrative statements.

4. Any, and all documents, notes, or other records compiled by IRS personnel that identify prospective witnesses.

5. Any, and all W-2, 1099 and other such documents used as payment reporting devices.

6. Form 2678 Employer Appointment of Agent (26 U.S.C. §§ 1441, et seq.) for each person who submitted a W-2, 1099 or other such document reporting payments.

7. The Treasury Financial Management Service Reporting Agent Authorization Certificate for each “employer” for whom W-2, 1099 and other payment reporting documents were submitted.

8. Copies of all returns IRS personnel have unilaterally executed under alleged authority of 26 U.S.C. § 6020(b). See Internal Revenue Manual § 5.1.11.9.1.8.

9. Form 5604 Action Sheet for each return prepared by IRS personnel. See Internal Revenue Manual § 5.1.11.9.1.1. 

10. All signed manager approval for IRS-executed substitute returns. See IRM § 5.1.11.9.2.

11. All taxpayer contact Letters 1085 (D) and/or 1616 (DO). See IRM § 5.1.11.9.2.9 & 10.

12. All Form 2973 for appeals and Form 3210 Document Transmittal. IRM § 5.1.11.9.3.1.

13. All Form 5402 Appeals Transmittal Memorandum and Supporting Statement forms. See IRM § 5.1.11.9.3.5.

14. Copies of all examination officer notes and support documents, in addition to those listed above, for each substitute return allegedly executed under authority of 26 U.S.C. § 6020(b).

15. All documents, records, and other items included in Treasury/IRS Subsidiary Accounting Files, IRS records system #22.054.

16. All documents, records, and other items included in Treasury/IRS Lien Files, IRS records system #26.009. (Fronts and backs of all notice of lien documents should be included)

17. Properly executed Form 870 or other agreement forms. (26 CFR § 601.105(b)(4)).

18. Properly executed waiver or consent forms that authorize assessment and/or collection of delinquent income taxes, interest, and/or penalties. (26 CFR § 601.105(b)(4))

19. Examination officer findings of fact and conclusions of law that resolve contested matters of fact and law. (26 CFR § 601.105 & 5 U.S.C. §§ 556 & 557)

20. National office technical advice memorandums that provide findings of fact and conclusions of law to resolve contested matters of fact and/or law. (26 CFR 601.105(b)(5))

21. Examination officer referral to appeals office for resolution of contested matters of fact and law if different from or in addition to specific documents previously itemized.

22. Record of appeals procedure (transcript, notes or otherwise) that complied with IRS appeals procedural rules prescribed by 26 CFR § 601.106(f).

23. Copies of all appeals memoranda that includes findings of fact and conclusions of law that resolve contested matters of fact and law, whether a national office technical advice memorandum or otherwise.

24. Certified copies of procedurally proper, lawful assessment certificates for the principal for each class of tax assessed for the year or years at issue. (Authority for requests relating to assessment certificates includes 26 U.S.C. § 6203 & 26 CFR § 301.6203-1)

25. Procedurally proper, lawful assessment certificates for the interest for each class of tax assessed for the year or years listed above.

26. Procedurally proper, lawful assessment certificates for the penalty for each class of tax assessed for the year or years listed above.

27. Supporting documents for each assessment. See 26 CFR § 301.6203-1.

28. Form 8278, Computation of Assessment of Miscellaneous Penalties for each penalty assessment.

29. Form 2859, Request for Quick or Prompt Assessment or Index File, for each such request.

30. Form 2644, Recommendation for Jeopardy/Termination Assessment, for each jeopardy or termination assessment.

31. Form 3198, Special Handling Notice, if such was executed for any or all years at issue.

32. Form 5147, IRDS Transaction Record, for each year at issue.

33. Form 4338 and/or Form 4338A, where such was executed, for each year at issue.

34. Form 9494, Request for Assessment of Liability for Excise Tax, if such was executed, for each year at issue.

35. Form 53, Report of Currently Not Collectible Taxes, if such was executed, for each year at issue.

36. Form 3870, Request for Adjustments, if such was executed, for each year at issue.

37. Form 5344, Interest accounting, if such was executed, for each year at issue.

38. Form 5403, Interest accounting, if such was issued, for each year at issue.

39. Form 5734, NMF Voucher, if such was issued, for each year at issue.

40. Form 720 NMF assessments, if such was issued, for each year at issue.

41. Form 5734 (direct assessment cases), if such was issued, for each year at issue.

42. Form 6335 verification, if such was issued, for each year at issue.

43. Form 2467 & the return to which it is attached, if such was executed, for each year at issue.

44. Form 3539, Block Control Number listing, for each year at issue, or in the alternative, provide a consolidated Form 3539 for all years at issue.

45. Form 5600, Statutory Notice Worksheet, for each year at issue, or for all years at issue if records are consolidated.

46. Form 6754, Examination Classification checksheet, for each year at issue, or a consolidated examination classification checksheet if the case is consolidated.

47. Form 5345, Examination Request Master File, for each year at issue, or a consolidated examination request master file if the case is consolidated.

48. Form 2424, Account Adjustment Vouchers.

49. Form 3809, Miscellaneous Adjustment Vouchers.

50. Form 8166, RACS input reconciliation sheets.

51. Form 8167, RACS input reconciliation sheet continuation.

52. Form 3624, NMF recap

53. Form 1331, Notice of adjustment.

54. Form 4844, Requests for terminal action.

55. Form 4830, IDRS multi-purpose posting documents.

56. GMF 15-45, Transaction release summaries.

57. GUF 53-40, Unstoppable control reports.

58. Properly executed Form 2159 voluntary offset authorization.

59. Properly executed Form 12175 third party voluntary garnishment agreement.

60. Properly executed Letter 3164 notice.

61. Properly executed Form 12180 agreement.

62. Properly executed Form 433-D Installment Agreement with direct debit authorization.

63. Copy of Treasury Financial Management Service blanket or one-time authorization for IRS to unilaterally engage in involuntary tax assessment and collection activity within a State of the Union where the assessment and/or collection activity doesn’t involve government agencies and personnel.

The hard-copy case file document register, or registers should also list all of my correspondence submitted in response to IRS requests and notices. Once I have the opportunity to review the document register or registers, I will submit copies of my correspondence, as relevant, that are not included.

Additionally, I am submitting a request to the Treasury Financial Management Service for all documents in the Treasury/FMS .014 System of Records and may submit that request, along with the FMS response and whatever documents are provided, for inclusion in hard-copy case files.

I assume it will take as much as thirty days to assemble one, or more complete hard-copy case files at the full-service IRS office nearest to me. However, I expect timely compliance as failure to assemble the hard-copy case file or files and provide the opportunity to personally examine all the material, and/or secure copies of items in the file, would effectively deprive me of substantive and procedural due process rights secured by the Constitution and laws of the United States. Additionally, I have reason to believe documents that should be in the file will prove that there is no liability or basis for IRS personnel to make a claim, so failure to assemble the file with all available documents would constitute obstruction of justice by depriving me of exculpatory evidence. Please timely confirm that one or more hard-copy case files are being assembled at the full-service IRS office nearest to me.

Please note that in my affidavit, I deny having signed the Form 870 examination agreement form (26 CFR § 601.105(b)(5)(i)(e)) or any other waiver, agreement, or consent form. I was never notified of the right to pursue resolution of contested matters of fact and law via a national office technical advice memorandum or any other IRS instrument that satisfies requirements of 5 U.S.C. §§ 556(d) & (e). Therefore, the examination officer or officers responsible for initial examination proceedings deprived me of procedural due process rights secured by the Administrative Procedures Act and Internal Revenue Service examination procedure published at 26 CFR § 601.105. All subsequent IRS proceedings are therefore void and should be retracted, terminated, rescinded, or otherwise vacated and nullified.

For national office technical advice publication, standard omissions prescribed by 26 U.S.C. §§ 6103 & 6110 are adequate.

In addition, according to the United States Tax Court, Rule 13, “taxpayers” are the only “persons” that have standing to bring an action in the United States Tax Court. Therefore, I have not filed a petition in a tax court because to do so would be an act of acquiescing to or assuming the status of “taxpayer.” Also, the court has determined that to file a petition in the non-judicial court inherently assumes the jurisdiction of the “court” and the legal position of a taxpayer. See. Lively v. CIR, 705 F.2d 1017 (8th Cir., 1983); Ficalora v. CIR, 751 F.2d 85 (2nd Cir., 1983); Charczuk v. CIR, 771 F.2d 471 (10th Cir., 1985).
Please be advised that in the event you and a state-based examination officer fail to timely respond, I reserve the right to initiate an appeal, per 5 U.S.C. § 552 & 26 CFR § 601.103(c), or if there is no response within 31 days from the date you receive this request, apply for shelter of a Taxpayer Assistance Order (26 U.S.C. § 7811; Internal Revenue Manual Part 13).

  

Regards,







Daniel Doyle Benham, a state Citizen
Notary Public
By my signature, I certify that Daniel Doyle Benham, known and satisfactorily identified to me, signed this document.

My commission expires: _________________________________________

____________________________________________
______________________

Notary Public







Date

SEAL:
� One of the more bizarre facts relating to federal tax administration is that Congress did not legislatively create the Internal Revenue Service, or its predecessor, the Bureau of Internal Revenue, as required by Article I § 8, clause 18 of the Constitution. This fact is verified in the IRS organizational statement published in the Federal Register as late as the seventies. See page 20960 of Volume 37 of the Federal Register and Cumulative Bulletin 836, 1972-2. In the Commissioner of Internal Revenue organizational statement, IRS origins were rationalized – Congress allegedly intended to create a bureau or agency in 1862 legislation that created the office of the Commissioner of Internal Revenue. (Act of July 1, 1862, 12 Stat. 432) However, this allegation is contradicted by original 1862 legislation then tracking tax administration legislation until 1954. Via the 1862 legislation, Congress created three offices: The office of Commissioner of Internal Revenue, the office of assessor, and the office of collector. Assessors and collectors were to be appointed for each revenue district. In all cases, candidates for the offices were nominated by the president and approved via advice and consent of the Senate, as required by Article II of the Constitution. Once the Senate approved any given candidate, the president was required to issue a civil commission. Before entering duties of office, the successful candidate was required to take a constitutional oath of office and post a personal surety bond. He was then required to file his civil commission, his oath and his surety bond with the appropriate office, presumably the Secretary of the Treasury; the civil commission had to be signed by the president and the Secretary of State had to verify the president’s signature with the Seal of the United States. Assessment and collection officers were in charge of administering internal revenue laws of the United States until implementation of Reorganization Plan #26 of 1950 & Reorganization Plan #2 of 1952 via the Internal Revenue Code of 1954 (Volume 68A of the Statutes at Large). It appears that IRS operates via contract, memorandum of agreement or similar device authorized by 5 U.S.C. § 552 to provide ancillary services to the Treasury Financial Management Service, which, via the Fiscal Assistant Secretary, operates under delegations of authority from the Secretary of the Treasury and the Director of the Office of Management and Budget. The Director of OMB is responsible for settling all accounts of the United States, whether owed by or to, including delinquent income tax debts. See Public Law 104-316. IRS subject matter jurisdiction within States of the Union, if any, appears to be governed by state-federal piggybacking agreements for administration of qualified state income tax. If IRS legitimately and lawfully administers these agreements, authority is applicable exclusively to federal agencies and personnel. See 31 CFR Part 215 for particulars.


� Per the original unpublished delegation of authority in 1953, the Secretary of the Treasury delegated authority for the Commissioner of Internal Revenue to administer internal revenue laws of the United States in insular possessions, the Panama Canal Zone and maritime jurisdiction of the United States. The delegation order was eventually incorporated as § 3 of Treasury Order #150-01; variations of the order were published in the 1990’s. However, Treasury Order #150-02 cancelled T.O. #150-01, thereby eliminating the geographical delegation to the Commissioner of Internal Revenue. Two other Treasury Orders delegate authority to the Commissioner for administration of internal revenue laws in insular possessions of the United States and within the context of tax treaties and agreements. By consulting the Parallel Table of Authorities and Rules in the Index volume of the Code of Federal Regulations, it is found that per E.O. #10289, the Secretary established custom collections districts in States of the Union (19 CFR Part 101), but there is no corresponding provision relating to income and employment taxes either for 26 U.S.C. § 7621 or E.O. #10289. The best evidence suggests that the Internal Revenue Service may function as delegate of the Secretary of the Treasury for administration of taxes imposed by Chapters 1, 2 & 21 of the Internal Revenue Code in insular possessions of the United States – see definition of “delegate” at 26 U.S.C. § 7701(a)(12)(B). Per 44 U.S.C. § 1510, the Code of Federal Regulations, including ancillary findings aids such as the Parallel Table of Authorities and Rules, is prima facie correct; said publications warrant judicial notice. Also, see 26 CFR § 601.101(a): “…Within an internal revenue district the internal revenue laws are administered by a district director of internal revenue…” For purposes of 26 U.S.C. §§ 7601 et seq., the Commissioner of Internal Revenue and the Internal Revenue Service have standing solely within internal revenue districts established in compliance with requirements of 26 U.S.C. § 7621 & E.O. #10289, as amended.


� Actual assessment certificates that comply with requirements of 26 CFR § 301.6203-1 should be placed in the hard-copy case file. Computer-generated reports will not be accepted as substitutes for lawful, procedurally proper assessment certificates. Failure to comply with this requirement will be construed as obstruction of justice by suppression of exculpatory evidence.





Page 13 of 13




