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TRANSACTION PARTICIPANTS 
 
 
Issuing Entity 
GSR Mortgage Loan Trust 2005-AR1 CIK#: 0001316073 
 
Title of Securities 
GSR Mortgage Loan Trust 2005-AR1, Mortgage Pass-Through Certificates, Series 2005-AR1 
  
Originator 
Universal American Mortgage Company of California 
 
Seller  
Countrywide Home Loans, Inc 
 
Depositor 
GS Mortgage Securities Corp 
 
Master Servicer   
Wells Fargo Bank, N.A. 
 
Servicer 
BAC Home Loans Servicing, LP F/K/A Countrywide Home Loans Servicing LP.   
On January 11, 2008, Bank of America Corporation and Countrywide Financial Corporation entered 
into a definitive agreement providing for the merger of Countrywide Financial Corporation with and into a 
wholly-owned subsidiary of Bank of America Corporation (the “Merger-Sub”), with the Merger-Sub 
surviving the merger. As a result of the merger, among other things, all of the direct and indirect 
subsidiaries of Countrywide Financial Corporation (which include the seller and servicer, Countrywide 
Home Loans and Countrywide Home Loans Servicing LP) will become indirect subsidiaries of Bank of 
America Corporation. 
Simi Valley, CA   Phone: (800) 669-6607 
 
Trustee  
U.S. Bank National Association 
 
Cut-Off Date  
January 1, 2005 
 
Closing Date 
On or about January 31, 2005  

http://www.sec.gov/cgi-bin/browse-edgar?action=getcompany&CIK=0001316073&owner=exclude&count=40�
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SUMMARY OF TRANSACTION PARTIES 

 
 

  
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Originator 
Universal American Mortgage Company 

of California 
 

Depositor 
GS Mortgage Securities Corp 

 

Servicer 
BAC Home Loans 

Servicing, LP F/K/A 
Countrywide Home Loans 

Servicing LP 

Issuing Entity 
GSR Mortgage Loan Trust 2005-AR1 CIK#: 

0001316073 
 
 
 
 

Trustee  
U.S. Bank National Association 

 
 

Certificateholders 

Seller  
Countrywide Home Loans, Inc 

 

http://www.sec.gov/cgi-bin/browse-edgar?action=getcompany&CIK=0001316073&owner=exclude&count=40�
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NOTES AND COMMENTS   
 
 
NOTE:  The Borrowers’ loan was funded in Los Angeles County in the State of California.  In 
California, lenders may foreclose on deeds of trusts using a non-judicial foreclosure process. The deed 
of trust is the instrument securing the mortgage loan.  
 
In the Securitization Analysis section of our report the paperwork searched and referenced uses the 
words “note”, “mortgage”, and “mortgage note” to refer to the instrument securing the mortgage loan.  
Since the Borrowers’ loan was funded in Los Angeles County, California the deed of trust is used as 
the instrument securing the mortgage loan. The only concern for the transaction parties is that the 
instrument securing the mortgage loan be properly endorsed and transferred.   
 
When we refer to the securing instrument in the Chain of Title Analysis section of our report, we will 
clearly state whether the mortgage or the deed of trust was searched and referenced.   
 
The above referenced loan has been traced as an asset belonging to a number of financial institutions.  In 
a securitized mortgage loan purchase, there is no proof of ownership without the original note indicating  
that a clear chain of assignments took place and lien positions were properly perfected.  
 
In a non-securitized loan, also called a traditional portfolio mortgage, the original mortgage is held as an 
investment by the lender and serviced throughout its life either by the same lender or a loan servicer who 
performs day to day loan administration for the original lender. This loan, however, is a securitized loan. 
 
Securitization is the process of taking illiquid assets, in this case individual mortgages, and placing them 
into a "mortgage pool.” It involves a series of independent "true sales" and financial engineering by a 
number of different parties in order to transform the pooled mortgages into a security owned by investors 
and represented by a Trustee. 
 
The "true sales" are at the heart of securitization to ensure that the investors have the unequivocal legal 
right of ownership to the mortgage assets and receivables in the trust. The financial engineering begins 
with the mortgages in the pool being grouped into classes based upon the types of mortgages and the 
borrowers' credit. The borrowers' credit is then enhanced and rated by credit ratings agencies such as 
S&P and Moody's in a process called credit enhancement. These credit enhanced mortgages are 
repackaged and then sold to the investors. The investors then purchase insurance in the event that the 
mortgage defaults.  Investors evidence their ownership in the mortgages through certificates (notes), or 
debt agreements (bonds), or rights to ownership (derivatives). Through the true sales process, the 
investors' ownership is protected from potential bankruptcy or claims made against the originating lender 
or interim owners of the mortgage(s). 
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Our securitized loan audit services are intended to transform the complicated financial engineering of the 
securitized loan into a simple report and analysis of facts. Our expert(s) trace the note and deed of trust 
from the originating lender up the line of sales to the trust and investor ownership. Our evidentiary 
findings may reveal defects in the real estate title that is being claimed by the party(s) seeking to 
foreclose. Other undisputable material defects may also be presented. Using this evidentiary findings 
report, attorney(s) can then analyze these facts and draw their own legal opinions. 
 
In a securitized mortgage loan purchase, there is no proof without the original Note that a proper chain of 
assignments took place and that the lien positions were properly perfected.  Once the original Note is 
produced, it and the mortgage loan must comport, in proper conveyance, to the requirements of this 
Pooling and Servicing Agreement (see section, Exhibits: Pooling and Servicing Agreement). Specifically, 
the original Note must be endorsed in blank showing a complete chain of endorsements from the 
originator to the depositor. The Assignment of Assets section from the Prospectus states: 
     
 the mortgage note or manufactured housing contract endorsed without recourse in blank 

or to the order of the trustee, 
 
 in the case of single family loans or multifamily loans, the mortgage, deed of trust or 

similar instrument (a "MORTGAGE") with evidence of recording indicated thereon (except 
for any Mortgage not returned from the public recording office, in which case we will 
deliver or cause to be delivered a copy of such Mortgage together with a certificate that 
the original of such Mortgage was or will be delivered to such recording office),  

 
 an assignment of the Mortgage or manufactured housing contract to the trustee, which 

assignment will be in recordable form in the case of a Mortgage assignment, and 
 
 such other security documents as the related prospectus supplement may specify. 

 
Therefore, in order for the mortgage loan and Note to have been properly conveyed into the Pool, the 
Note would have had to have been properly endorsed by all intervening parties from the Originator, 
Universal American Mortgage Company of California, to the Trustee, U.S. Bank National 
Association. 
 
At some point therein, the loan was sold to Countrywide Home Loans, Inc, the seller listed on the 
Pooling and Servicing Agreement.  Thereafter, that “seller” then sold the loan to the depositor, GS 
Mortgage Securities Corp. 
 
GS Mortgage Securities Corp then sold the loan to the Issuing Entity GSR Mortgage Loan Trust 2005-
AR1 CIK#: 0001316073.  The Issuing Entity, GSR Mortgage Loan Trust 2005-AR1 CIK#: 0001316073 
then sold the loan to the Trustee, U.S. Bank National Association, for the benefit of the Certificate 
holders. 
 
 
 
 
 

http://www.sec.gov/cgi-bin/browse-edgar?action=getcompany&CIK=0001316073&owner=exclude&count=40�
http://www.sec.gov/cgi-bin/browse-edgar?action=getcompany&CIK=0001316073&owner=exclude&count=40�
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A complete chain of endorsements must exist, each being sufficient to transfer all rights, title, and interest 
of the party endorsing the Note. The monies involved are also laid bare: The loan originator was paid 
upon selling the paper to an investment bank; the investment bank got paid upon pooling the loan with 
thousands of other loans and selling the shares to investors; and, the servicer has been paid upon taking 
investors’ payments and now processing a foreclosure. 
 
The Note ought to reflect a minimum of three (3) endorsements since Universal American Mortgage 
Company of California did not sell the loan directly to the trustee, U.S. Bank National Association.  It 
does not, and a note with no endorsements or just one endorsement in blank as is this case fails to meet 
the minimum requirements of the Pooling and Servicing Agreement. 
 
The steps in this process are graphically noted in the flow chart in the previous section Summary of 
Transaction Parties. 
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INSURANCES AND CROSS-COLLATERALIZATION 
 
The Prospectus Supplement outlines several means of assuring prospective purchasers of the certificates 
that the risk of purchasing these certificates is mitigated through the specific provisions of each of these 
‘insurances’. Notably, they are categorized as “insurance” by Countrywide Home Loans, Inc, the seller 
and seller of the Prospectus. These types of insurance are used for the purpose of maintaining timely 
payments or providing additional protection against losses on the assets, for paying administrative 
expenses, or establishing a minimum reinvestment rate on the payments made.  
 
Cross-Collateralization is one such insurance. Cross-Collateralization occurs when payments made on 
the mortgage loans in the loan group are used to make distributions on the classes of senior certificates 
that are unrelated to that original group. 
 
The Prospectus Supplement also notates the use of Primary Mortgage Insurance Policies. Primary 
Mortgage Insurance policies reimburse certain losses sustained by reason of defaults in payments by 
borrowers.  A Liquidated Mortgage Loan is a defaulted mortgage loan about which the master servicer 
has determined that all recoverable liquidation and insurance proceeds have been received. 
 
Thus, had Borrowers defaulted on the mortgage loan, one or more of these “insurances” would have 
been used to satisfy all debts to the certificate holders.  No debt would be owed to the certificate holders 
causing them to initiate a lawsuit against Borrowers.  
 
If any legal action commenced, it would be initiated by the insurers seeking payment from Borrowers; an 
action that would not involve foreclosure. A foreclosure action occurs for the purpose of securing the 
property to satisfy the note, and not any other monies owed. 
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MORTGAGE ORIGINATION COMPLIANCE  
 
Although this report deals primarily with what happens to a mortgage loan after it is originated and 
funded, issues with how the mortgage was originated are related to the servicing and subsequent 
transfers of the mortgage note.   
 
Rarely is the Borrower made aware of how their mortgage is being funded and sold.  A complete chain of 
endorsements must exist, each being sufficient to transfer all rights, title, and interest of the party 
endorsing the Note. The monies involved are also laid bare: The loan originator was paid upon selling the 
paper to an investment bank; the investment bank got paid upon pooling the loan with thousands of other 
loans and selling the shares to investors; and, the servicer has been paid upon taking investors’ 
payments and now processing a foreclosure.  
 
It is this chain of endorsements that fueled the origination of the mortgage note and many rules and 
regulations were put in place to protect borrowers from abuse.  An LFA MORTGAGE COMPLIANCE 
ANALYSIS REPORT is useful in verifying that the origination of the mortgage loan was carried out 
correctly.  Any abuse or violations found in the origination process of the note can be a powerful tool in 
any negotiation or litigation.  Some of the Federal and State Laws and Regulations compliance checked 
for in the origination process of a mortgage note are as follows: 

√  

 

Home Ownership & Equity Protection Act (HOEPA)  
√  Truth-in-Lending Act (TILA)  
√  Real Estate Settlement Procedures Act (RESPA)  
√  Equal Credit Opportunity Act (ECOA)  
√  Gramm, Leach, Bliley Act (GLB)  
√  Fair & Accurate Credit Transactions Act (FACTA)  
√  Underwriting Issues   

 
The Borrowers may have been victims of unlawful origination practices.  The subsequent process of 
securitization underlined in this report, show that various parties may have been the beneficiaries of such 
practices.  The Borrowers’ Note reflects a teaser payment rate of 5.1250%% for a 3 YEAR ARM 3 YEAR 
IO Note with a Maximum Rate Cap of 11.1250%.  A yield spread premium (YSP) of $362.00 was paid to 
the Mortgage Broker for help in originating the loan for the trust.  According to the 1003 Uniform 
Residential Loan Application provided in the file, the Debt to Income Ratio for this loan is questionable 
when compared to the traditional debt ratio of 38%.  Cumulatively, these indicators could point to a 
significant likelihood that Borrower’s loan was a predatory loan.  There has been no documentation 
provided to indicate that U.S. Bank National Association has made any proactive steps whatsoever to 
modify Borrowers’ loan.  FURTHER RESEARCH INTO BORROWERS’ MORTGAGE ORIGINATION 
PROCESS IS REQUIRED. 
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CHAIN OF TITLE ANALYSIS 
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NOTES AND COMMENTS 
 
NOTE:  The Borrowers’ loan was funded in Los Angeles County in the State of California.  In 
California, lenders may foreclose on deeds of trusts using a non-judicial foreclosure process. The deed 
of trust is the instrument securing the mortgage loan.  
 
The Deed of Trust evaluated in this section was found filed in the Los Angeles County, California 
Recorder’s Office (see section, Exhibits: Property Search Results).  This is the County of Record for this 
property.  However, like most securities investments, the SEC requires that asset-backed and mortgage-
backed security investment products be registered, unless sold as private placements.  Ideally, a record 
of each element of a given asset pool, in this case, the underlying loans would be found in the paperwork 
filed with the SEC.  
 
Our search of SEC filed documentation for GSR Mortgage Loan Trust 2005-AR1 CIK#: 0001316073 in 
the Edgar Database, reveals no filing of the note with the appropriate endorsements (see section, 
Exhibits: SEC Filed Documentation Obtained and Examined).   However, once the original Note is 
produced, it and the mortgage loan must comport, in proper conveyance, to the requirements of the 
Pooling and Servicing Agreement (see section, Exhibits: Pooling and Servicing Agreement). 
 
The Pooling and Servicing Agreement dated January 1, 2005 requires that all prior and intervening 
endorsements show a complete chain of endorsement from the originator to the Person so endorsing to 
the Trustee.  We found no recordation of the appropriate endorsements at the county level.  The Deed of 
Trust and paperwork filed in the Los Angeles County, California Recorder’s Office Search, is not 
compliant with the requirement in the Pooling and Servicing Agreement.  An endorsement in blank does 
not satisfy those requirements.  In addition, the title to any promissory note or debt secured by a 
mortgage is conclusively presumed to be vested in the person holding the record title to the mortgage. 
The Notice of Intent to Foreclose, and the Affidavit Certifying Ownership of Debt Instrument issued by any 
Lenders cannot promulgate the secured party as U.S. Bank National Association, as Trustee for GSR 
Mortgage Loan Trust 2005-AR1 CIK#: 0001316073 without the proper endorsements. 
 
Due to the history of Borrowers’ loan, we believe that nothing short of producing the original note 
will suffice to accurately clarify ownership of note and proper legal standing. 
 
Since the Borrowers’ loan has been sold into a securitized trust, it is consistent with the Pooling and 
Servicing Agreement that one of the many forms of insurances (see previous section, Insurances and 
Cross-Collateralization) or credit enhancements would have been used to satisfy the loan. The 
Prospectus states that a Pool Insurance company has issued a mortgage pool insurance policy for GSR 
Mortgage Loan Trust 2005-AR1, Mortgage Pass-Through Certificates, Series 2005-AR1 to cover 
losses on the mortgage loans. If the “Pool Insurance Company” has paid the Lender, then the Borrowers 
could not be in default to any “lender.” 

http://www.sec.gov/cgi-bin/browse-edgar?action=getcompany&CIK=0001316073&owner=exclude&count=40�
http://www.sec.gov/cgi-bin/browse-edgar?action=getcompany&CIK=0001316073&owner=exclude&count=40�
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A review of the Deed of Trust includes a copy of the 3 YEAR ARM 3 YEAR IO Note.  An examination of 
that Note, however, reveals it contains no dated endorsements.  Section 131(g) of the Truth in Lending 
Act (15 USC § 1641) (TILA) must apply. This section was amended on May 19, 2009, to include a new 
provision requiring the assignee of a mortgage loan to notify a consumer borrower that the loan has been 
transferred. Section 131(g) requires the new owner or assignee of a mortgage loan must notify the 
borrower in writing within 30 days after the mortgage loan is sold or otherwise transferred. This 
notification must include the following:  
 

1. The assignee’s identity, address and phone number;  
2. The date of transfer;  
3. Contact information for an agent or party having authority to act on behalf of the assignee;  
4. The location of the place where transfer of ownership of the debt is recorded; and,  
5. Any other relevant information regarding the assignee.  

 
An Assignee that violates this notice requirement is subject to civil penalties under Section 130(a) of 
TILA.  Further, effective July 31, 2009, the maximum penalty increased from $2000.00 to $4000.00 that 
an individual consumer may recover for each TILA violation in connection with a closed-end loan secured 
by real property or a dwelling increased. Additionally, TILA’s Section 108 provides that “a violation of any 
requirement imposed under [TILA] shall be deemed a violation of a requirement imposed under [the FTC 
Act],” regardless of whether a person committing a violation otherwise comes under the FTC’s jurisdiction.  
 
For willful or knowing violations, a person may be fined up to $5,000 and/or imprisoned for up to one year, 
in accordance with Section 112 of TILA. The auditors of this report note that while mortgage brokers or 
servicers may not be creditors, injured assignees would be given opportunity to extract penalties from 
secured parties in mortgages since secured parties are mortgagees. Such extraction could occur without 
injured persons’ enlisting of the FTC according to the World Wide Web publication by TILA and the FTC 
of these provisions.  
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MORTGAGE DEED OF TRUST  
 
The Deed of Trust, dated October 19, 2004, names the Trustee as Universal American Mortgage 
Company, LLC.  The institution of foreclosure action under a power of sale and/or an assent to a decree 
must be brought by any individual authorized to exercise power of sale in the deed of trust, or a 
successor trustee. The power of sale itself as defined in Borrowers’ Deed of Trust dated October 19, 
2004, authorizes the trustee to issue notice of sale, sell off property, postpone the property sale, deliver to 
the purchaser the deed conveying the property, and apply the proceeds of the sale. No language was 
found to indicate that the power to resolve controversies over debts owed by the secured creditor to the 
debtor derives from the power of sale.  
 
In this case, that would include the authorization of a successor trustee to litigate against Borrowers in 
order to defend the Lender successor trustee(s)’ right to foreclose. Notably, no language is found in the 
Deed of Trust indicating that the Substitute Trustees may be multiple in number and that each may 
“exercise all of the powers” as any lender successor trustees my claim.  That power, self-granted or not, 
renders unnecessary the existence of more than one trustee or successor trustee in any situation, and it 
underscores the peculiar pattern in foreclosure actions of the continuous replacement of qualified trustees 
by successor trustees who also act as practicing attorneys.  
 
Finally, should Lenders be unable to validate the trustee named in the Deed of Trust, and should seek 
removal of that trustee, procedures must be followed as set forth in the lien instrument.  
 
The secured parties holding not less than 25% of the beneficial interest under the deed of trust may file a 
motion for the removal of the trustee and appointment of a new trustee. Such a motion shall be supported 
by an affidavit and shall state the facts alleged to constitute grounds for removal.  The Lenders must file a 
Motion for the Removal and Appointment of a New Trustee. If not, the Appointment of Substitute Trustees 
filed by Lenders as authorized by Borrowers’ Deed of Trust is invalid and improperly filed in this case.  
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MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AS 
BENEFICIARY 
 
 
An examination of the Deed of Trust also indicates that the deed of trust, which secures the Note and 
Mortgage upon which any lawsuit is based, was entered in favor of MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC. (“MERS”) (see section, Exhibits: MERS Servicer ID Search Result).  
The Deed of Trust does state that “’MERS” acts as a nominee and lender, and beneficiary. The ‘nominee’ 
appellation would establish that MERS is the agent of Universal American Mortgage Company of 
California, with respect to the administration of the deed of trust. MERS’ must also be named as ‘original 
nominal beneficiary’ on any Appointment of Substitute Trustees. However, MERS’ own Terms and 
Conditions of Membership published on MERS’ website at www.MERSINC.org, states that “the MERS 
System is not a vehicle for creating or transferring beneficial interests in mortgage loans.” MERS further 
indicates that it does not ever have beneficial interest in mortgage notes, stating “that it has no rights 
whatsoever for creating or transferring beneficial interest in the mortgage loans”. All Substitute Trustees 
in this case who assume all powers, rights, and duties of the Deed of Trust containing the MERS entry, 
would observe also performing due diligence that the provisions of the Uniform Commercial Code (UCC) 
do not support the mention of MERS in the Deed of Trust and that labeling MERS as a “beneficiary” is 
impermissible: Deeds of Trust for property may be foreclosed by the named beneficiary as well as the 
trustee.  
 
Lender’s counsel cannot attempt to ascribe to MERS a right to collect on a Note on which MERS is not 
named or even mentioned and in which MERS acknowledges it has no beneficial interest. Factually, 
MERS could only ever act as agent of the servicer or agent of the owner of the note to Borrowers’ 
mortgage.  
 
Further problematic is that pursuant to page 7 of MERS’ public record Recommended Foreclosure 
Procedure Manual, the naming of MERS in the Deed of Trust—and in the Appointment of Substitute 
Trustee—intentionally mislead the borrower and benefited the lenders.  
 
“When MERS is the mortgagee of record, the foreclosure can be commenced in the name of MERS in 
place of the loan servicer.” The U.S. Government addressed such activity under MERS when it 
announced publicly that as of May 1, 2010, Fannie Mae would no longer reimburse a loan servicer for any 
expense incurred in preparing or recording an assignment of the mortgage loan from MERS to the loan 
servicer or to Fannie Mae.  
 
MERS legal standing continues to be challenged in many states.  In Mortgage Electronic Registration 
Systems, Inc., Appellant, Vs. Southwest Homes of Arkansas, Appellee No 08-1299 Supreme Court of 
Arkansas 2009 Ark. Lexis 121 March 19, 2009, it was upheld that MERS has no capacity or standing to 
foreclose. 

http://www.mersinc.org/�
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TRUSTEE/SUBSTITUTE TRUSTEE PENDING ISSUES  
 
 
The servicer listed on the MERS website is BAC Home Loans Servicing, LP (see section, Exhibits: 
MERS Servicer ID Search Result). BAC Home Loans Servicing, LP would be the servicer according to 
the Pooling and Servicing Agreement for GSR Mortgage Loan Trust 2005-AR1 CIK#: 0001316073.  On 
January 11, 2008, Bank of America Corporation and Countrywide Financial Corporation entered into 
a definitive agreement providing for the merger of Countrywide Financial Corporation with and into a 
wholly-owned subsidiary of Bank of America Corporation (the “Merger-Sub”), with the Merger-Sub 
surviving the merger. As a result of the merger, among other things, all of the direct and indirect 
subsidiaries of Countrywide Financial Corporation (which include the seller and servicer, Countrywide 
Home Loans and Countrywide Home Loans Servicing LP) will become indirect subsidiaries of Bank of 
America Corporation. 
   
The investor listed on the MERS website is U.S. Bank as Trustee (see section, Exhibits: MERS Servicer 
ID Search Result). U.S. Bank National Association would be the Trustee according to the Pooling and 
Servicing Agreement for GSR Mortgage Loan Trust 2005-AR1 CIK#: 0001316073.   
 
There is no correct record including all intervening endorsements showing a complete chain of the title 
from the originator to the trustee as described in the Pooling and Servicing Agreement or as required in 
the Los Angeles County records. 
 
We find no evidence of “the mortgage note or manufactured housing contract endorsed without 
recourse in blank or to the order of the trustee”.  The Mortgage Note does not include all intervening 
endorsements showing a complete chain of the title from the originator to the trustee, HSBC Bank USA, 
National Association as described in the Pooling and Servicing Agreement (see section, Exhibits: 
Pooling and Servicing Agreement). 
 
DUE TO THE HISTORY OF BORROWERS’ LOAN, WE BELIEVE THAT NOTHING SHORT OF 
PRODUCING THE ORIGINAL NOTE WILL SUFFICE TO ACCURATELY CLARIFY OWNERSHIP OF 
NOTE AND PROPER LEGAL STANDING. 
 
A recent decision by the Massachusetts Supreme Judicial court helped focus a few important questions 
on the foreclosure crisis in America.   The Massachusetts land court decision in the case of U.S. Bank v. 
Ibanez, which was affirmed by the Supreme Judicial Court as correct, has called into question hundreds if 
not thousands of foreclosure titles across the country.  
 
 
 
 
 
 
 

http://www.sec.gov/cgi-bin/browse-edgar?action=getcompany&CIK=0001316073&owner=exclude&count=40�
http://www.sec.gov/cgi-bin/browse-edgar?action=getcompany&CIK=0001316073&owner=exclude&count=40�
http://www.scribd.com/doc/46491010/Ibanez-Massachusetts-Supreme-Court-Ruling�
http://rvetstein.files.wordpress.com/2009/06/ibenez-decision.pdf�
http://rvetstein.files.wordpress.com/2009/06/ibenez-decision.pdf�
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In the Ibanez case, the Land Court invalidated two foreclosure sales because the foreclosing lenders 
failed to show proof they held ownership of the foreclosed mortgages through valid assignments.  In 
modern securitized mortgage lending practices, the ownership of a mortgage loan may be divided and 
freely transferred numerous times on the lenders’ books.  But the documentation (i.e., the assignments) 
actually on file at the Registry of Deeds/Clerk of Courts often lags far behind.  The Land Court ruled that 
foreclosures were invalid when the lender failed to bring the ownership documentation (the assignments) 
up-to-date until after the foreclosure sale had already taken place.  
 
The Ibanez decision has called into serious question the validity of any pending or completed foreclosure 
where the lender did not physically hold the proper paperwork at the time it conducted its auction.  
 
The first part of the problem is the bifurcation of the mortgage, that is to say the separation of the 
promissory note, from the underlying security instrument, or the mortgage.  In the Ibanez case, the notes 
were conveyed, but improperly.  The plaintiffs, in this case, the Trusts that held the securities that the 
loans were bundled into, never had any such conveyance of the related mortgages in addition to 
improperly conveyed notes.  The Plaintiffs aggravated their claims in the following way: 
 

1. By exercising the power of sale, although they were not holders of the underlying mortgage, and thus 
did not have proper standing to foreclose. 

2. Possessing improperly conveyed notes endorsed in “blank” 
3. Violating M.G.L. 244 ss. 14, by falsely indicating in their publications that they were the holders of 

said mortgages. 

The conventional industry practice, conveniently, is to assume that the mortgage follows the note; 
however in most States, that is not the case.  In Massachusetts, where a note has been assigned but 
there is no written assignment of the mortgage underlying the note, the assignment of the note does not 
carry with it the assignment of the mortgage:  Barnes v. Boardman, 149 Mass. 106, 114 (1889).   In other 
cases, the assignment of the mortgage may be held to be invalid, even if the note is properly conveyed, 
and thus renders the debt, nonetheless unsecured.  It is possible that from the banks perspective an 
invalid assignment of the note is the more serious concern for the following reasons: 
 

1. Without first having proper ownership of the debt, the bank can not initiate any collection activity, let 
alone foreclosure. 

2. Notes (ownership of the debt asset), may be subject to further contention in bankruptcy proceedings 
where many creditors have a vested interest in the assets of a defunct mortgage lender, particularly 
since these notes are often sold in bankruptcy for a fraction of their face value. 

3. The trusts that are suppose to contain the validly conveyed notes will in fact, not actually contain 
them (because they are not bearer paper), thus violating the representations and warranties made to 
investors who purchase these securities.  Therefore, it is unsecured debt, and potentially, no debt at 
all upon which to collect payments. 

4. Even if the notes obtain a valid conveyance, or confirmation of conveyance at a later date, it is still 
may be impossible to place them into the MBS’s: 
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a) It will have been longer than 90 days (the typical expiry period to transfer assets into the trust) 
b) If it is a foreclosure matter, the loan is in default (the PSA’s do not allow for the addition of 

defaulted loans) 
c)  Any effort on the part of the trust to insert old or defaulted loans would jeopardize the trusts 

favorable REMIC status – thus further harming already impaired returns. 

While there is no significant change in the law, the ruling may provide encouragement to foreclosure 
victims to seek proper remuneration for their trials and finally, it may provide a sound legal framework for 
homeowners to stop paying their mortgages (especially in Massachusetts), irrespective of their ability to 
pay, until their mortgage holder can guarantee clear, insurable title. 



 
  
 
 
 

                                                                                                                       Telephone:  (540) 341-1481 
                                                                                                                       www.legalforensicauditors.com 

DISCLAIMER:  No part of this Report shall be construed as legal advice with respect to the subject transaction.  The 
addressee of this Report (“Client”) acknowledges that Legal Forensic Auditors (“LFA”) is not acting in the capacity of legal 
counsel to Client.  Client also acknowledges that LFA has encouraged Client to retain legal counsel to evaluate the legal 
consequences of the matters addressed in this Report.  The information contained in this report is for the sole and exclusive 
use of Client and any other use or dissemination of such information is strictly prohibited.  Compilation and analysis by 
Forensic Mortgage Auditors, Inc. for use by its affiliates.                                                                                                                      

                   Page - 19 -of 36 

 

 
 
 
The role of the Substitute Trustee is governed by statutory law, case law, Lawyer’s Rules of Professional 
Conduct.  “’Fiduciary” means “a trustee acting under a deed…’” and ‘”Fiduciary” includes a trustee acting 
under a deed. General analysis shows that in mortgage loans, the trustee not only represents the holder 
of the note secured by the deed of trust, but also the owners of the property, who would be entitled to any 
surplus remaining after the payment of expenses and the note secured by the deed of trust. This, of 
course, is made by possible only when a fair foreclosure sale occurs, securing the best price for the 
property. As noted in public case law, Simard v. White, 378 Md. 617, 837 A.2d 928 (2003), the Court held 
that “it must be shown that the trustee did not abuse the discretion reposed in him, and that the sale was 
made under such circumstances as might be fairly calculated to bring the best obtainable price. The 
trustee not only represents the holder of the note secured by the deed of trust, but also the owners of the 
property. . .” Id. at 53.  
 
Most pronounced, the Court further noted that “in the sale procedures, the selling entity is charged with 
making appropriate efforts to generate proper prices, not only to address the satisfaction of the debt, i.e., 
protecting the creditor, but also to protect the interests of the mortgagor . . .” Id.  The Simard case 
references other existing case law supporting this fact as follows: Waters, 165 Md. at 75, 166 A. 431; see 
also Miller, 456 at 538 (mortgagee acting under power of sale `acts not for himself alone, but as a 
fiduciary, and for the benefit of all parties interested in the proceedings')." White, 152 Md. App. at 241-42, 
831 A.2d at 524-25.  
 
In Wilson v. Draper, 443 F.3d 373 (4th Cir. 2006) the court “concluded that a trustee’s actions to foreclose 
on a property pursuant to a deed of trust are not “incidental” to its fiduciary obligation. Rather, they are 
central to it.” Thus, to the extent a trustee uses the foreclosure process to collect an alleged debt, the 
lawyers in this case could not benefit from the exemption contained in §1692a(6)(F)(i) of the Fair Debt 
Collection Practices Act (FDCPA) as debt collectors.  
 
Lawyers, as Substitute Trustees, act primarily as collection agents whose acts must comply with to all 
FDCPA provisions. The court in Wilson v. Draper further noted that “the exemption (i) for bona fide 
fiduciary obligations or escrow arrangements applies to entities such as trust departments of banks, and 
escrow companies. It does not include a party who is named as a debtor’s trustee solely for the purpose 
of conducting a foreclosure sale (i.e., exercising a power of sale in the event of default on a loan).”  
 
Any self-appointment by lawyers in this case is analogous to our conclusions earlier in this report 
regarding the naming of MERS in the Deed of Trust as the nominal beneficiary: To intentionally mislead a 
borrower to the benefit the lawyer, who derive 5% as Substitute Trustees as well as the additional legal 
fees they receive from the lender.   
 
Most states define Mortgage Fraud as knowingly using or facilitating the use of any deliberate 
misstatement, misrepresentation, or omission during the mortgage lending process [including negotiation 
and servicing] with the intent that the misstatement, misrepresentation, or omission be relied on by a 
mortgage lender, borrower, or any other party to the mortgage lending process.”  
 
The Preamble to the United States Supreme Court Rule 4 acts to regulate the activities of lawyers in all 
cases: "The legal profession's relative autonomy carries with it special responsibilities of self government. 
The profession has a responsibility to assure that its regulations are conceived in the public interest and 
not in furtherance of parochial or self-interested concerns of the bar."   
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DISCLOSED RISK AND ADVERSE RESULTS OF COURT ACTION  
 
The Risks to Investors and the Transaction Parties in the financial engineering process of securitization were 
spelled out clearly.  
 

i.   BOOK-ENTRY SECURITIES ... one or more of the securities may be issued in book-entry form. In 
that event, beneficial owners of those securities will not be considered "holders" under the 
agreements and may exercise the rights of holders only indirectly through the participants in the 
applicable book-entry system.  

 
ii.  FORECLOSURE ON MORTGAGES An action to foreclose a mortgage is an action to recover the 

mortgage debt by enforcing the mortgagee's rights under the mortgage. It is regulated by statutes 
and rules and subject throughout to the court's equitable power since a foreclosure action 
historically was equitable in nature, the court may exercise equitable powers to relieve a mortgagor 
of a default and deny the mortgagee foreclosure on proof that the mortgagee's action established a 
waiver, fraud, bad faith, or oppressive or unconscionable conduct such as to warrant a court of 
equity to refuse affirmative relief to the mortgage a court of equity may relieve the mortgagor from 
an entirely technical default where the default was not willful.  

  
        Moreover, a non-collusive, regularly conducted foreclosure sale may be challenged as a fraudulent 

conveyance, regardless of the parties' intent if a court determines that the sale was for less than fair 
consideration and the sale occurred while the mortgagor was insolvent and within one year ... of the 
filing of bankruptcy. Similarly, a suit against the debtor on the related mortgage note may take 
several years and, generally, is a remedy alternative to foreclosure, the mortgagee being precluded 
from pursuing both at the same time it is common for the lender to purchase the property from the 
trustee or referee for an amount that may be equal to the unpaid principal amount of the mortgage 
note secured by the mortgage or deed of trust plus accrued and unpaid interest and the expenses 
of foreclosure, in which event the mortgagor’s debt will be extinguished. 

 
iii. BANKRUPTCY LAWS MAY RESULT IN ADVERSE CLAIMS AGAINST TRUST FUND ASSETS. 

The federal bankruptcy code and state debtor relief laws may adversely affect the ability of the trust 
fund, as a secured lender, to realize upon its security. For example, in a federal bankruptcy 
proceeding, a lender may not foreclose on mortgaged property without the bankruptcy court's 
permission. Similarly, the debtor may propose a rehabilitation plan, in the case of mortgaged 
property that is not his principal residence that would reduce the amount of the lender's secured 
indebtedness to the value of the property as of the commencement of the bankruptcy. As a result, 
the lender would be treated as a general unsecured creditor for the reduced amount, the amount of 
the monthly payments due on the loan could be reduced, and the interest rate and loan payment 
schedule could be changed. Any such actions could result in delays in receiving payments on the 
loans underlying the securities and result in the reduction of total payments.  
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       Courts with federal bankruptcy jurisdiction have also indicated that the terms of a mortgage loan 

may be modified if the borrower has filed a petition under chapter 13. These courts have suggested 
that such modifications may include reducing the amount of each monthly payment, changing the 
rate of interest, altering the repayment schedule and reducing the lender's security interest to the 
value of the residence, thus leaving the lender a general unsecured creditor for the difference 
between the value of the residence and the outstanding balance of the loan.  

       
        In a chapter 11 case under the Federal Bankruptcy Code, the lender is precluded from foreclosing 

without authorization from the bankruptcy court. The lender's lien may be transferred to other 
collateral and/or be limited in amount to the value of the lender's interest in the collateral as of the 
date of the bankruptcy. The loan term may be extended, the interest rate may be adjusted to 
market rates and the priority of the loan may be subordinated to bankruptcy court-approved 
financing. The bankruptcy court can, in effect, invalidate due-on-sale clauses through confirmed 
Chapter 11 plans of reorganization. 141/179  

 
iv. EQUITABLE LlMITATlONS ON REMEDIES In connection with lenders' attempts to realize upon 

their security, courts have invoked general equitable principles.... In some cases, courts have 
substituted their judgment for the lender's judgment and have required that lenders reinstate loans 
or recast payment schedules in order to accommodate borrowers who are suffering from temporary 
financial disability.  
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We have researched the subject of Securitization from the lender to the borrower to the best of our ability.  
This audit investigates the loan from the time of its origination, through the process of securitization 
and sale to investors in a Trust, as detailed in the above.  If there is any further related case law or 
other support that you can share with us, please feel free to let us know and we will incorporate it. 

We are continually striving to bring the best and most up to date audit to our customers. 

Again, we strongly advise you to seek the counsel of a reputable attorney, as we are not attorneys and do 
not provide legal advice.  Our securitized loan audit services are intended to transform the 
complicated financial engineering of the securitized loan into a simple report and analysis of facts. 
Our expert(s) trace the note and deed of trust from the originating lender up the line of sales to the 
trust and investor ownership. Our evidentiary findings may reveal defects in the real estate title that 
is being claimed by the party(s) seeking to foreclose. Other undisputable material defects may also 
be presented. Using this evidentiary findings report, attorney(s) can then analyze these facts and 
draw their own legal opinions. 
 
Thank you for allowing us to be of service to you and please do not hesitate to contact us if you or your 
attorney requires further information or assistance.  
 
 
Sincerely, 
 
Legal Forensic Auditors 
 
 
 
____________________________                
     
 
 



 
  
 
 
 

                                                                                                                       Telephone:  (540) 341-1481 
                                                                                                                       www.legalforensicauditors.com 

DISCLAIMER:  No part of this Report shall be construed as legal advice with respect to the subject transaction.  The 
addressee of this Report (“Client”) acknowledges that Legal Forensic Auditors (“LFA”) is not acting in the capacity of legal 
counsel to Client.  Client also acknowledges that LFA has encouraged Client to retain legal counsel to evaluate the legal 
consequences of the matters addressed in this Report.  The information contained in this report is for the sole and exclusive 
use of Client and any other use or dissemination of such information is strictly prohibited.  Compilation and analysis by 
Forensic Mortgage Auditors, Inc. for use by its affiliates.                                                                                                                      

                   Page - 23 -of 36 

 

 
 
 
 

About LLFFAA  SSeeccuurriittiizzaattiioonn  LLeeggaall  CChhaaiinn  ooff  TTiittllee  
aanndd  AAnnaallyyssiiss  RReeppoorrtt  

 
 
 
 
To complete The Securitization Audits we follow 2 steps.  
 
Step 1.  Loan Specific Title Search. 
 
We research all paperwork given to the borrower at closing.  We cross check the Mortgage Deed of Trust and 
Servicing Transfer Disclosure with a public records search of the county recorder’s office in which the property is 
located.  We check to see if the loan is currently listed with MERS.  Based on these searches, we determine if the 
loan is a securitized loan.  If the loan is a non-securitized loan our report will only include the results of the Loan 
Specific Title Search. 
 
Step 2.  Chain of Title History 
 
For Securitize loans we then check through our Database to locate the pool, pools or group(s) of pools claiming to 
have ownership of the borrowers’ loan.  Our Database search includes the EDGAR (SEC) Database and a 
proprietary Search Engine that helps locate possible ownership of the loan. 
 
Our reports will show all findings in a clear and concise manner and will have loan specific analysis and 
commentary on the securitization status of the loan with suggested areas of focus and concentration for the 
borrower’s lawyer or adviser. 
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Procedure 
 
When we check through our Database to locate the pool, pools or group(s) of pools claiming to have ownership of 
the borrowers’ loan we try to find actual mention of the note, either through loan number, address, loan size, loan 
type or other loan specific details.  Otherwise we use the Closing dates and Cut-off dates for the specific pools that 
the loan may be in.  We search through the 424B5 Prospectus and the Pooling and Servicing Agreements.  If a 15-
15d Suspension of Duty to Report is filed we can provide that as well.  
 
Usually there is no recorded and perfected Chain of Assignments, nor is there a Chain of Endorsements in any 
Securitized Loan, no assignment history that goes from the lender, to the Sponsor, to the Depositor, and lastly, to the 
Trust, as required by most Pooling and Servicing Agreements. 
 
However, we know that each Securitized Loan has purportedly been transferred two to three times at a minimum, 
but no Assignment of Beneficiary was ever recorded when the transfers took place. That was the purpose of MERS. 
The Deeds would be kept in the name of MERS as “Nominee for the Beneficiary”. This allowed MERS to appear to 
be the Beneficiary and avoid the expenses of recording Assignments at each transfer, usually about $30 per 
recording.   
 
Sometimes we see the original mortgage note, endorsed without recourse in blank by the last endorsee.  Any 
Assignment of the Deed to the Trust will almost always occur after a Notice of Default is filed and the Assignment 
is made from the lender or MERS to the Trust. This is done to “establish” Beneficiary Rights in the mind of the 
Trust. It also tries to unite the Note and the Deed for Legal Standing to foreclosure.     
 
Our audits usually show that there is a chain of ownership that has not been properly executed, and that any party 
trying to foreclose needs to present clear ownership and explain why they have a clear right to foreclose. 
 
The Securitization Audit can be completed with the documents provided to the Borrower at Closing.  If the Audit is 
going to be used to its fullest potential it is recommended that in your QWR you also request information on the 
holder of the mortgage loan.  This is a right granted to Borrowers under TILA and RESPA.  It is also advisable to 
request the Pooling and Service Agreement between the servicer and the investor in your Debt Verification Letter.  
They are not required to provide this, but sometimes they do. 
 
Any information you gain from the QWR will only serve to complement the Securitization Audit and its 
information. 
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EXHIBITS 
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SEC Filed Documentation Obtained and Examined 
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Form 15-15D Suspension of Duty to Report 
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MERS Servicer ID Search Results 
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Property Search Results 

 



 
  
 
 
 

                                                                                                                       Telephone:  (540) 341-1481 
                                                                                                                       www.legalforensicauditors.com 

   
                   Page - 32 -of 36 

 

   

 



 
  
 
 
 

                                                                                                                       Telephone:  (540) 341-1481 
                                                                                                                       www.legalforensicauditors.com 

   
                   Page - 33 -of 36 

 

 

 



 
  
 
 
 

                                                                                                                       Telephone:  (540) 341-1481 
                                                                                                                       www.legalforensicauditors.com 

   
                   Page - 34 -of 36 

 

    

 



 
  
 
 
 

                                                                                                                       Telephone:  (540) 341-1481 
                                                                                                                       www.legalforensicauditors.com 

   
                   Page - 35 -of 36 

 

 

 



 
  
 
 
 

                                                                                                                       Telephone:  (540) 341-1481 
                                                                                                                       www.legalforensicauditors.com 

   
                   Page - 36 -of 36 

 

 
Pooling and Servicing Agreement 
See separate attachment (Cabrera,Miguel-103Crabapple-PSA)  sent with this document 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
424B5-Prospectus 
See separate attachment (Cabrera,Miguel-103Crabapple-Prospectus)  sent with this 
document 
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