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 I.
INTRODUCTION


The Plaintiff in this Adversary Proceeding, Joseph L. Hart, was forced to file for protection under Chapter 13 of the Bankruptcy Code on September 1, 1998 when confronted by the scheduled September 2, 1998 foreclosure sale of his home of almost thirty years.  The threat to his home almost certainly had its origins in an inadvertent miscalculation of the periodic payment necessary to amortize his first mortgage obligation under a Loan Modification Agreement entered in October, 1993 - a miscalculation which understated the required monthly payment by $8.82.  It is, however, the conduct of the Defendant GMAC Mortgage Corporation (GMAC), as servicing agent for the Federal National Mortgage Association (FNMA), "the largest non-bank financial services company in the world" and "the nation's largest source of financing for home mortgages,"/
 in attempting, in late 1997, to force him (the Debtor) to pay for its mistake which truly gave rise to this conflict. 


By the time the error was brought to the Debtor's attention in October, 1997, the $8.82 underpayment had persisted for some forty-nine (49) months (October, 1993 - October 1997).  Rather than attempting to increase future mortgage payments by $8.82/month (or a slightly higher sum in order to recover the $432.18 underpayment through that date), or opting to extend the amortization period for the note so that the number of months in the term was the same as that assumed in making the 1993 calculation, GMAC attempted, unlawfully, to force the Debtor to pay $1,622.40 - in essence to prepay enough principal so that the remaining principal balance of his obligation would then fully amortize at the miscalculated rate.  


GMAC began this campaign by falsely telling the Debtor that the investor had refused to allow an adjustment in the P&I or the term of the note.  When the Debtor proved unable or unwilling to honor GMAC's a demand for $1,622.40 -- there is a serious doubt as to whether the Debtor in fact appreciated what was transpiring and that it had no relation to the Forbearance Agreement he had negotiated in order to address his contemporaneous financial distress -- GMAC misapplied his February, 1998 Forbearance payment and sent him on a course spiraling towards a Hobson's choice between foreclosure and bankruptcy.  After canceling his Forbearance Agreement, GMAC also proceeded to apply additional monies paid by the borrower under that Agreement to late charges which would not otherwise have been collected from him at that time, refused to accept further mortgage payments, and added thousands of dollars in attorney's fees and other foreclosure and property preservation charges to his obligation: all of which further fueled GMAC's foreclosure.  While the initial February, 1998 misapplication was arguably inadvertent -- the Defendants' proffered explanation that the payment was mailed directly to the GMAC department charged with collecting the $1,622.40 (Loan Audit) is, however, not consistent with the evidence -- there is no question that the Defendants' subsequent conduct and the foreclosure itself constituted, at the very least, a grossly reckless or institutionally malicious disregard of the Debtor's rights.  The evidence thus demonstrates that the Debtor had paid or attempted to pay all that he was properly obligated to pay, that the foreclosure was entirely unwarranted, and that the Debtor had no practical choice but to file bankruptcy in order to stop it.

II.
STATEMENT OF FACTS

For his Statement of Facts, the Debtor relies on the parties' stipulation as to "Facts Which Are Admitted" and his "Statement Summarizing The Plaintiff's Case," contained at pages 1-12 of the "Joint Pre-Trial Memorandum," as further supplemented below and, where appropriate, in the legal argument which follows./
  The Debtor also directs the Court's attention to the "Time Line" attached to this Memorandum as Schedule A.

III.
MASS. G.L. C.183, §60 IS APPLICABLE


TO THE FACTS OF THIS CASE

Mass. G.L. c.183, §60, as amended through St. 1986, c.566, §6,/
 requires, at the option of the mortgagor, the automatic renewal or extension of a note secured by a first mortgage lien on, inter alia, an owner-occupied single family home, where the note will not amortize the outstanding principal by maturity.  The applicability of the statute does not turn on whether a balloon obligation was or was not intended by the Lender, as suggested by the Defendants.  Thus, the statute no where speaks in terms of the Lender's or borrower's "intent," but rather functionally as to whether the note will or will not "amortize the outstanding principal in full" by its maturity.  Indeed, the hardship and unfairness which the statute sought to mitigate is likely to be even more compelling where the creation of a balloon obligation was unintended (and thus certainly undisclosed to the borrower at the time of the loan)./


In the present case, the 1993 modification of the note made to refinance the Debtor's purchase of his home resulted in a balloon obligation of the nature described by the statute./

IV.
THE DEFENDANT GMAC MORTGAGE CORPORATION 


HAS VIOLATED THE FEDERAL FAIR DEBT 


COLLECTION PRACTICES ACT


The Federal Fair Debt Collection Practices Act (FDCPA), makes it unlawful (a) to use any false, deceptive or misleading representation or means to collect a debt,/
 including as here relevant, false representations as to the character, amount or legal status of the debt or the threat to take any action that cannot legally be taken, 15 U.S.C. §1692e(2)(A),(5), and (b) to use unfair or unconscionable means to attempt to collect a debt, including as here relevant, the collection of any sum "unless such amount is expressly  authorized by the agreement creating the debt or permitted by law."  15 U.S.C. §1692f(1)./


A.
GMAC'S CONDUCT IN ATTEMPTING TO OBTAIN THE DEBTOR'S AGREEMENT TO PAY $1,622.40 VIOLATED THE FDCPA

GMAC's October 14, 1997 letter to the Debtor with regard to the miscalculation of the principal and interest in connection with the 1993 Loan Modification Agreement falsely represented to the Debtor that FNMA had denied permission to either adjust the monthly principal and interest payment he was paying or extend the term of the loan in order to remedy the $8.82 shortfall in monthly payments since October, 1993, an error for which the Defendants were entirely responsible.  The letter thus communicated to the Debtor in no uncertain terms that the most practical and least burdensome means of remedying the problem had already been foreclosed by FNMA.  Yet, according to the trial testimony of GMAC's representative, John Meinecke, FNMA had in actuality only stated that in order to consider such modifications new financials would have to be submitted and, according to Meinecke, they would have to demonstrate hardship./

 
Nevertheless, GMAC's representative also testified that FNMA had not requested that GMAC obtain a $1,622.40 pay-down of principal in order to make the loan fully amortize at the erroneously calculated P&I, though that was the only option that GMAC offered the Debtor.


Under no theory did the Debtor even owe $1,622.40 in October, 1997, given that payment each month of $8.82/month less than the sum required to fully amortize the loan by the note's stated maturity had, over a period of forty-nine (49) months since October, 1993, left "unpaid" only $432.18.  The $1,622.40 demanded by GMAC in order to cause the Debtor to pre-pay principal on the loan was in no respect a debt which the borrower was then obligated to pay, and thus was a misrepresentation as to the "character, amount or legal status of [the debt]" within the meaning of 15 U.S.C. §1692e(2)(A), and the attempted collection of an amount not "expressly authorized by the agreement creating the debt or permitted by law" as required by 15 U.S.C. §1692f(1).  This is the case notwithstanding the Debtor's alleged execution of the October 14, 1997 "repay agreement."  The Debtor's putative assent to this arrangement was at best obtained by misrepresentation and through conduct violative of another FDCPA provision, 15 U.S.C. §1692e(5) - insofar as predicated on the threatened balloon obligation - and thus must be regarded as a nullity.


Even more fundamentally, GMAC's statement that the Debtor would be obligated to make a $10,262.18 balloon payment when the note matured in November, 2020 (and he was eighty years old), was false or deceptive.  GMAC's statement bears repeating:



Your [1993] modification agreement stipulates in Section 2, "If on November 01, 2020 (the "Maturity Date"), the borrower still owes amounts under the Note and the Security Instrument, as amended by this agreement, the borrower will pay these amount in full on the Maturity Date."  If this discrepancy is not corrected your loan will have a balloon balance of $10,262.18 due on the maturity date of your loan.

Exhibit 16A.  This statement was false or deceptive because, as explained above, under Mass. G.L. c.183, §60, the Lender would have been obligated to renew or extend the note in November, 2020, if the borrower so requested.


Even if in October, 1997 GMAC was ignorant of the law or mistaken about its proper application, that would not excuse the violations of the FDCPA or provide GMAC with a bona fide error defense under 15 U.S.C. §1692k(c).  See Pipiles v. Credit Bureau, Inc., 886 F.2d 22, 27 (2d Cir. 1989)(Section 1692k(c) does not excuse a mistaken view of the law); Baker v. G.C. Services Corp., 677 F.2d, 775, 779 (9th Cir. 1982)(citing comparable section under TILA).  Cf. Montanez v. Bagg, 24 Mass. App. Ct. 954, 956 (1987)(Chapter 93A).


GMAC's misrepresentations as to both FNMA's position with regard to an adjustment of the P&I or extension of the term of the note and the prospect of a burdensome balloon obligation, were clearly material misrepresentations.  They would certainly induce almost any borrower, not to mention "the least sophisticated consumer," see n.6, supra, to seek recourse in those options which were presented on behalf of the Lender as the only available options.  The suggestion in trial testimony that the Debtor could have called the telephone number provided in the October 14th letter to request some other alternative is thoroughly cynical.  Assuming that the Debtor even understood the significance of the proposed remedy in relation to the error it sought to cure, it was certainly not his burden to ascertain his rights and propose a fair and equitable solution consistent with those rights, especially in the face of Lender's putative rejection of the most feasible remedy available./


B.
GMAC'S CONDUCT IN ATTEMPTING TO COLLECT THE $1,622.40 FROM THE DEBTOR, AND ITS MISAPPLICATION OF HIS MORTGAGE PAYMENTS AND INITIATION OF FORECLOSURE PROCEEDINGS IN CONNECTION THEREWITH, ALSO VIOLATED THE FDCPA


(i)
Misapplication of the Debtor's February, 1998 Payment Under the Forbearance Agreement


GMAC's subsequent conduct in applying part of the Debtor's February, 1998 payment under the Forbearance Agreement to the $1,622.40 "repay obligation" foisted on the Debtor -- thereby triggering a default (because the forbearance payment was now less than that required under the terms of that Agreement), and then cancellation of the Forbearance Agreement and foreclosure -- also constituted an unfair or unconscionable means of collecting the putative $1,622.40 debt.  See 15 U.S.C. §1692f.  There is no evidence that the Debtor ever intended that any part of his February, 1998 payment should be applied to the "repay obligation."  There is likewise no dispute that the $1,267.00 which the Debtor paid in February, 1998 was the amount of his obligation that month under the Forbearance Agreement./


GMAC's contention that the Debtor utilized a special pre-stamped envelope in which the February, 1998 payment was sent directly to Loan Audit, is literally pure speculation.  It was clearly a rationale offered to explain or, rather, justify Loan Audit's removal of $342.71 from that payment, a sum which did not even correspond to the $180.00 monthly payment under the "repay obligation" to which the Debtor purportedly agreed.  The Debtor testified, contrary to the foregoing, as to his efforts in December, 1997 to determine the purpose of the special prepaid envelopes, the inability of GMAC's employee to explain them, and his, the Debtor's, resultant discarding of the envelopes.  See Exhibit 5, entry of December 17, 1997.  In addition, the Debtor introduced into evidence the Express Mail receipts, including the carbons of the address labels he utilized to dispatch the January and February, 1998 forbearance payments.  See Exhibits 18 and 20.  There is no discernable reason why the February, 1998 payment would have been routed to Loan Audit, or any differently from the way the January, 1998 payment was directed, because of the manner in which the envelope was addressed.


It is rather incredible that given Loan Audit's allegedly unexplained receipt of a check in the sum of $1,267.00 with the notation "February, 1998," from a borrower with an obligation to pay $180.00/month and who was presumably making his first payment, that his account would not have been reviewed before applying the payment in the fashion chosen by GMAC.


The FDCPA itself provides that where a consumer owes multiple debts and makes a single payment, a debt collector may not apply the payment to any debt which is disputed "and, where applicable, shall apply such payment in accordance with the consumer's directions."  15 U.S.C. §1692h.  Even if GMAC did not appreciate at that time that the Debtor had no intention of recognizing the $1,622.40 sum as an obligation he was then required to pay, GMAC had every reason to believe, and ultimately did understand, that the Debtor had intended to pay, and had directed his February, 1998 payment towards the satisfaction of, the September, 1997 Forbearance Agreement, and not that putative obligation.  If GMAC did not understand that in February, 1998 as they should have, they certainly understood it after employees in the Collections Department began to investigate the account following the Debtor's complaints, when they assured the Debtor that the account would be "straightened out...fixed."  Exhibit 5, entry of February 24, 1998./
  The entries of April 29, 1998, May 19, 1998 and May 21, 1998 are utterly damning to GMAC, as they reflect (i) a global recognition by GMAC's employees of what had transpired with the Debtor's account, (ii) the conclusion "looks as tho he did complt frbnc," based, as it obviously was, on GMAC's appreciation that the Debtor had intended his February, 1998 payment to be applied under the Forbearance Agreement, and (iii) the explicit decision not to utilize the $924.29 still held in a suspense account, for a mortgage payment, let alone reverse the $1,267.00 February, 1998 misapplication and reinstate the account.  Exhibit 5, entry of May 21, 1998 ("He [John Meinecke] discussed w/Kris Caya/
 and they dnt want us to use these funds for a mo pymt").  Mr. Meinecke was then involved in the decision to return the Debtor's regular May, 1998 mortgage payment to him and, in the face of questions whether to "xsfer to F/C or hold," Exhibit 5, entries of May 22, 1998 and May 29, 1998, initiate foreclosure.  Exhibit 5, entry of June 2, 1998 and Exhibit 31.


Any misunderstanding that may have accompanied GMAC's early actions in attempting to collect the $1,622.40, became entirely inexcusable by April and May of 1998./
  Under 15 U.S.C. §1692k(c), a debt collector may be excused from liability if it demonstrates that "the violation was not intentional and resulted from a bona fide error notwithstanding the maintenance of procedures reasonably adapted to avoid any such error."  The burden of proof is on the debt collector.  Alger v. Ganick, O'Brien & Sarin, 35 F. Supp. 2d 148, 154 (D. Mass. 1999).  There has been no such showing by the Defendants here, nor could there be.  The evidence compellingly demonstrates both an utter lack of "procedures reasonably adapted to avoid any such error," and what was at the very least a reckless indifference to the Debtor's rights.


It is also apparent that in utilizing the Debtor's February, 1998 payment in a fashion that was contrary to his intent or direction, GMAC opted for an application of the funds which resulted in foreclosure, rather than honoring the Forbearance Agreement and thereby avoiding such a consequence.  There is no possibility that an appropriately informed Debtor would have applied the funds as GMAC did in view of the consequences of that choice.


(ii)
Diversion of Mortgage Payments to Satisfy Pre-Forbearance Late Charges

In addition to misapplying the Debtor's funds to the $1,622.40, GMAC appears to have utilized the initiation of foreclosure as an opportunity to take yet additional monies which the Debtor had paid and apply those funds to satisfy pre-forbearance late charges.  These are late charges which GMAC conceded in trial testimony that it would not have collected as a matter of practice or policy until the final pay-off of the loan.  Thus, Mr. Meinecke testified that GMAC as an organization engaged in "soft collections" and would defer the outstanding pre-forbearance late charges of $607.11   - until the final pay-off of the loan./
  See also Exhibit 53, page 709 (Fannie Mae Servicing Guidelines):



The servicer may defer late charges to a future date.  However, the servicer cannot foreclose the mortgage later if the only delinquent amount is unpaid late charges.


That payments made by the Debtor were misapplied to late charges is evident from the fact that although the outstanding late charges on the Debtor's account totaled $607.11 prior to the Forbearance Agreement and rose to $653.23 on the GMAC mortgage statement for February, 1998, they suddenly fell to $271.74 in March, 1998, immediately following cancellation of the Forbearance Agreement.  GMAC's monthly mortgage statement dated March 16, 1998, thus reflects the application on February 24, 1998 of $404.55 to "late charge paid," leaving an outstanding balance of $271.74, which was then satisfied on March 19, 1998 by a further misapplication of funds.  See Exhibits 21 and 24 ("page 10")./
 


Commencing in May, 1998, new late charges began to accrue because GMAC refused to accept mortgage payments.  See Exhibit 29 (May, 1998 Account Statement), Exhibit 34 (reinstatement calculations as of August 7, 1998, reflecting outstanding late charges of $69.18), and Exhibit 51 (Proof of Claim filed in February, 1999,/
 reflecting outstanding late charges of $115.30).  


There is thus no question that over $600.00 of the Debtor's mortgage payments made between February, 1998 and April, 1998 - a time during which he made payments in accord with the Forbearance Agreement and resumed regular mortgage payments - were deliberately diverted to reduce GMAC's claim for late charges; an obligation which the Debtor would not have been required to pay at that time "but for" GMAC's wrongful cancellation of the Forbearance Agreement and foreclosure./
  This misapplication of funds further skewed GMAC's claim as to the amount of outstanding principal and interest and imposed an unwarranted  obligation on the Debtor./
  


Significantly, GMAC's improper diversion of the Debtor's payments to outstanding pre-forbearance late charges is not reflected in GMAC's answer to an Interrogatory in which it purported to show how payments received from the Debtor were applied.  See Exhibit 55./


(iii)
Wrongful Foreclosure

Finally, on August 10, 1998, following other efforts to communicate with the Defendants' attorneys with regard to the impending foreclosure, the Debtor's prior attorney, Francis Quinn, faxed a complete set of the canceled checks to the Harmon Law Offices.  See Exhibit 36.  This clearly should have given the Defendants pause, and prompted them to further investigate whether the Debtor had complied with the Forbearance Agreement, and determine on what basis, if any, the foreclosure was proceeding.  Instead, attorney Quinn's fax was ignored.  Cf. Alger v. Ganick, O'Brien & Sarin, 35 F. Supp. 2d 148, 154 (D. Mass. 1999) (even if "intentional or knowing" conduct had been required by FDCPA, it was demonstrated where creditor's attorney was shown documentation as to payment, yet represented otherwise to the Court).  


The Defendants' initiation and pursuit of foreclosure under the circumstances of this case, constituted conduct "the natural consequence of which [was] to harass, oppress, or abuse,"/
  15 U.S.C. §1692d, and was otherwise unfair or unconscionable within the meaning of 15 U.S.C. §1692f.  The Defendants' conduct subsequent to the Debtor's commencement of bankruptcy only compounded their culpability, as explained in connection with the Debtor's discussion respecting violation of the automatic stay, infra, at 36-40./

V.
CIVIL LIABILITY UNDER THE FAIR DEBT


COLLECTION PRACTICES ACT


Under the FDCPA, liability to a consumer for a failure to comply with the law is statutorily prescribed as an amount equal to the sum of:


(i)
any actual damage sustained by such person as a result of such failure;

    2(A)
in the case of any action by an individual, such additional damages as the court may allow, but not exceeding $1,000...

15 U.S.C. §1692k.


The "actual damages" recoverable under the FDCPA includes damages for emotional distress, embarrassment and humiliation.  Smith v. Law Offices of Mitchell N. Kay, 124 B.R. 182, 184-186 (D. Del. 1991)("actual damages" under Federal Fair Debt Collection Practices Act, as inclusive of damages for personal humiliation, embarrassment, mental anguish or emotional distress, without necessity of meeting the common law tort standard for establishing such damages).  Cf. Thompson v. San Antonio Retail Merchants Association, 682 F2d 509, 513 (5th Cir. 1982) (actual damages under cognate Fair Credit Reporting Act, 15 U.S.C. §1681, includes damages for humiliation and mental distress) (inaccurate information in a credit report, $10,000.00 award despite lack of any out-of-pocket loss); Bryant v. TRW, Inc., 689 F2d (6th Cir. 1982) (Fair Credit Reporting Act) (inaccurate credit report, home loan initially denied but eventually approved, $8,000.00 awarded for "embarrassment, anxiety, humiliation and emotional stress"); Venes v. Professional Serv. Bureau, 353 N.W. 2d 671, 674-675 (Minn. App. 1984) (actual damages as used in Fair Credit Reporting Act includes mental anguish and suffering); Banai v. Secretary, U.S. Department of Housing, 102 F.3d 1203 (11th Cir. 1997) ("anger, embarrassment, and emotional distress are clearly compensable injuries" under "the actual damages" standard of the Federal Fair Housing Act, award of $70,000.00); Secretary, U.S. Department of HUD, et rel. Herron v. Blackwell, 908 F2d 864 (11th Cir. 1990) (Fair Housing Act, $40,000.00 award of "actual damages" for "embarrassment, humiliation, and emotional distress").  Finally, in Fleet Mortgage Group, Inc., v.

Kaneb, 196 F.3d 265 (1999), the First Circuit, in upholding an award of $25,000.00 for emotional anguish on account of the initiation of foreclosure proceedings in violation of the automatic stay, agreed that emotional distress damages qualify as "actual damages" under §362(h) [citing Holden v. IRS, 226 B.R. 809, 812 (Bkr. D.Vt. 1998) ("Emotional distress is an actual injury...Legitimate human emotions are brought to bear when one's rights are trampled on")].  Id, at 269./


With regard to emotional distress, the Debtor testified about his prolonged frustration and growing anger concerning GMAC's conduct, especially commencing in February, 1998, with the cancellation of the Forbearance Agreement.  Twice, GMAC employees assured the Debtor that they would investigate the account and fix the problem only to have an unwarranted default and foreclosure result.  GMAC's own records reflect the Debtor's growing distress and numerous phone calls after the Debtor advised GMAC that he was consulting counsel and just wanted notice that the account had been corrected.  See Exhibit 5, entries between February 24, 1998 and March 1, 1998.


The Debtor also testified as the fear of his loss of his home of almost thirty years, in particular his lack of savings or other alternatives.  He was, at the time on disability status as a teacher, with the likely prospect of having to retire, with a reduction in income which would further limit his ability to recover./


The Debtor's former attorney, Francis Quinn, also testified as to the Debtor's extreme agitation over the situation, his belief that the Debtor was on the verge of tears on at least one occasion, and his deep concern over the Debtor's state of mind such that he visited in him his home on a number of occasions.  Indeed, the circumstances here alone would "permit[ ] the inference of emotional distress as a normal adjunct of the [Defendants'] actions."  Labonte v. Hutchins & Wheeler, 424 Mass. 813, 824 (1997)(employment discrimination)(quoted from Bournewood Hospital, Inc. v. MCAD, 371 Mass. 303, 317 (1976).  See Morse v. Mutual Federal Savings & Loan Association of Whitman, 536 F. Supp. 1271, 1280 (D. Mass. 1982)(attempted wrongful foreclosure "could be expected to humiliate and distress plaintiffs"). 


In the present matter, GMAC's violations of the FDCPA led inexorably to the attempted foreclosure, and then the bankruptcy itself./
  Significantly, the Congressional findings predicate to the enactment of the FDCPA note that "[a]busive debt collection practices contribute to the number of personal bankruptcies..." 15 U.S.C.§1692.  Having to file bankruptcy was thus one of the very species of consumer injury which the FDCPA was designed to prevent./
 


In the foregoing regard, the Debtor testified that while he appreciated that even prior to the foreclosure and bankruptcy the general condition of his credit was not good, he had attempted to maintain good relations with at least some creditors, in particular the credit union from which he borrowed from time to time and maintained a revolving line of credit.  This creditor, Tremont Credit Union (formerly the Massachusetts Federal Credit Union), was nevertheless drawn into the Chapter 13 bankruptcy./
  See Proof of Claim dated September 30, 1998.  Needless to say, there is also an inevitable intrusion on privacy resulting from foreclosure and bankruptcy, most graphically demonstrated by the Debtor's testimony concerning the prospective purchaser who unexpectedly showed up to inspect his home following publication of the foreclosure notice.  The impact on the Debtor's relationship with at least certain of his creditors and the intrusion on his privacy, are legitimate bases for civil liability, apart from the cost of having to defend against the foreclosure, discussed, infra, at _____.

VI.
FEDERAL NATIONAL MORTGAGE ASSOCIATION IS


VICARIOUSLY LIABLE FOR GMAC'S FDCPA


VIOLATIONS


The FDCPA is, in the first instance, applicable to "debt collectors".  Liability under the federal act does not attach unless there is an individual or entity actually engaged in the regulated business activity of collecting debts for another.  Under those circumstances such a person is readily chargeable with complying with the standards imposed by the FDCPA.  There is nothing in the FDCPA, however, which abolishes principles of agency and precludes liability, once established vis a vis a "debt collector," from attaching to the principal as well.


In Newman v. Checkrite California, Inc. 912 F. Supp. 1354 (E.D. Calif. 1995), the Court, while noting that the FDCPA was itself silent on the issue of vicarious liability, found a debt collector liable for the actions of its attorneys in collecting a debt.  Although Newman applied principles of vicarious liability to, essentially, a second debt collector, the decision is more broadly premised:



Federal common law will impose vicarious liability on a principal for conduct within the agent's apparent authority, when that conduct is tortious under a federal statute. See [American Society of Mechanical Engineers, Inc. v.] Hydrolevel Corp., 456 U.S. at 565-66, 102 S. Ct. at 1942-43.
Id., at 1371.  See also Alger v. Ganick, O'Brien & Sarin, 35 F.Supp. 148, 153 (D. Mass. 1999)(vicarious liability imposed on law firm for actions of a process server, himself exempt under FDCPA); but see Wadlington v. Credit Acceptance Corp., 76 F.3d 103, 108 (6th Cir. 1996) (refusing to hold an entity which was not itself a "debt collector" vicariously liable under the FDCPA on account of the conduct of an attorney who was subject to the Act).


There is no reason to exempt GMAC from traditional principles of federal common law governing vicarious liability in applying the FDCPA.  Indeed, to do so will facilitate enforcement of the Act by consumers./
  On the other hand, non-debt collector principals can readily protect themselves where they are not culpable, either contractually or by seeking indemnification from their agents.   


By way of comparison, Massachusetts permits the imposition of vicarious liability on a party not itself subject to the reach of a statute intended to protect consumers (because the party is not in the business directly subject to regulation), provided that the party's agent is subject to the statute's strictures.  See Rousseau v. Gelinas, 24 Mass. App. Ct. 154, 159 (1987)("The defendant...might not be independently subject to [Mass. G.L.] c.93A...however, she is bound by the acts of the co-owner, her former husband [a real estate broker], and is thus vicariously liable under c.93A").  


In the present case we are dealing with a highly sophisticated principal, "the largest non-bank financial services company in the world", and there is evidence of both FNMA's extensive guidance of GMAC in the procedures to be employed generally in servicing and collecting debts, see Exhibits 52, 53 and 54, as well as specific discussions between GMAC and FNMA respecting the handling of the group of forty or more obligations, including the Debtor's, for which the principal and interest had been miscalculated.  


Even though FNMA was not technically a "debt collector" under the FDCPA, GMAC's conduct was clearly within the scope of its apparent, if not its actual, authority./
  GMAC's actions were, in any event, certainly ratified when foreclosure proceedings were initiated by FNMA on the state of the record before it.
VII.
THE FEDERAL TRUTH IN LENDING ACT IS 


APPLICABLE TO THE TRANSACTION 


UNDERLYING THIS CASE

The Defendants argue that the federal Truth in Lending Act ("TILA"), 15 U.S.C. §§1601, et seq., and the nearly identical Massachusetts Consumer Credit Cost Disclosure Act, Mass. G.L. c.140D, §1 et seq., are not applicable to this case because the 1993 Loan Modification Agreement did not constitute a "refinancing" under Regulation Z, 12 C.F.R. §226, as promulgated by the Board of Governors of the Federal Reserve System./
  See "Defendants' Request for Rulings of Law," ¶¶15-19.  The Defendants make this argument even though there is no question that in the 1993 transaction - one of upwards of at least forty similar transactions during that period - the Lender/
 failed to disclose the fact that a $10,262.18 balloon obligation had been created, albeit inadvertently,/
 through the Defendants' own establishment of a new payment schedule in connection with other changes in the terms of the loan.  


TILA generally requires disclosures with respect to "consumer credit transactions."  15 U.S.C. §1631(a).  With regard to the applicability of that term to the 1993 Loan Modification Agreement, the evidence was undisputed that the original and subsequent undertakings whereby the Debtor financed, re-financed and/or modified the financing on his home, were consistently "consumer" in nature.  This is because the credit was "primarily for personal, family, or household purposes," 15 U.S.C. §1602(h),  Also, it was, indeed, "credit" which was being extended on each occasion; meaning the right granted by a "creditor" "to defer payment of debt or to incur debt and defer its payment." 15 U.S.C. §1602(e).  The 1993 Loan Modification Agreement unmistakably involved the former right, to "defer payment of debt."  It is the term "transaction" which is undefined in the statute and regulations./


Under 15 U.S.C. §1603, certain transactions are exempted from T.I.L.A., including a class of transactions first authorized by Pub. L. No. 104-208, Section 2102 (Sept. 30, 1996), namely:


(5)
Transactions for which the Board, by rule, determines that coverage under this subchapter is not necessary to carry out the purposes of this subchapter.

See also exemption authority conferred under 15 U.S.C. §1604(f) and (g) by Section 2103(b) of the same enactment, which requires the Federal Reserve Board to consider certain factors and "publish its rationale at the time a proposed exemption is published for comment."  Compare Mass. G.L. c.140D, §2.  


The Debtor submits that the regulation relied on by the Defendants here, 12 CFR §226.20(a), did not by its terms exempt any class of transactions from disclosure,/
 that the type of transaction involved here was not within the scope of what was statutorily exempt in 1993 under 15 U.S.C. §1603 as it then read, could not be retroactively exempted through the 1996 amendment, and was not in fact so exempted by any determination published by the Federal Reserve Board.  See 15 U.S.C. §1604(f)(2). 


The Supreme Court has historically granted a high degree of deference to the Federal Reserve Board in interpreting and applying the Truth-in-Lending Act to the broad array of credit transactions encompassed by that statute.  Ford Motor Credit Company v. Milhorn, 444 U.S. 555, 566, 100 S. Ct. 790, 797-798 (1980) (disclosure of acceleration clauses simpliciter, e.g., where rebate practices respecting prepaid interest do not diverge from other prepayment rebate practices, not required as a "default, delinquency, or similar charge" for which disclosure is mandated by the Act); Mourning v. Family Publications Service, Inc., 411 U.S. 356, 369-371 93 S. Ct., 1652, 1660-1661 (1973) (upholding Federal Reserve Board requirement for disclosure where credit is repayable in more than four installments, notwithstanding the absence of a stated finance charge).  Nevertheless, exemptions from the Truth-in-Lending Act are to be narrowly interpreted, Thomas v. Myers-Dickson Furniture Co., 479 F2d 740 (5th Cir. 1973); In Re Pinder, 83 B.R. 905, 909-910 (Bkr. E.D. Pa. 1988), and the Act "construed liberally in favor of the consumer and strictly enforced to protect consumers."  Id., at 913.  Cf. Shepard v. Finance Associates of Auburn, Inc., 366 Mass. 182, 191 (1974(("[W]e observe that c.140C [predecessor to Mass. G.L. c.140D] is quite clearly a consumer protection statute.  As such it is to be liberally construed to effectuate its remedial purpose").


While the Federal Reserve Board has traditionally been given broad authority to construe and apply the law, and the Congress has given the Board express authority, upon consideration of certain factors and an articulated rationale, to exempt certain transactions altogether, there is no express authority nor any explicit decision to exempt all "loan modification agreements" or "work-outs" from the Act: especially where there has been a materially adverse change in a term previously subject to disclosure.  The Debtor submits the Board's greatest discretion has been traditionally exercised in determining which terms of a transaction should be disclosed, when they should be disclosed, and how they should be disclosed, with a special mandate to prevent circumvention or evasion of the Act.  Compare Mass. G.L. c.140D, §3(a).  The Debtor believes this is the essence of the authority historically conferred by 15 U.S.C. §1604(a).  In the present case, if 20 C.F.R. §226.20 is read to actually exempt all "work-outs" in their entirety, so long as the existing obligation is not "replaced by a new obligation," and to do so even in those cases (i) where there has, for example, been an increase in the APR, (ii) where the amount financed exceeds the unpaid balance plus earned finance charge and insurance premiums, (iii) where the maturity is lengthened, and/or (iv) where the payment amount or number of payments is increased beyond that remaining on the existing transaction - all circumstances identified in the regulation or staff commentary which would clearly trigger a disclosure if the old obligation is "replaced" by a new one - that would clearly constitute the exemption of an entire class of transactions, and not simply amount to defining the parameters of what appropriately ought to be disclosed, how and when.


Given that what the Debtor contends ought to have been disclosed here would clearly have been required to be disclosed under any reading of 20 C.F.R. §226.20 where the existing obligation was "replaced by a new obligation" - even in the absence of any other changes in its terms - there is no rational purpose for having a creditor's disclosure obligation turn on that circumstance, and the regulation should not be so construed.


Based on upon the Defendant FNMA's violation of the Truth-in-Lending Act or cognate Mass. Consumer Credit Cost Disclosure Act, the Debtor requests an award of statutory damages and a determination that he not be required to pay anything in excess of the principal and interest "actually disclosed" at the time of the Loan Modification Agreement in full satisfaction of his obligation to the mortgagor, and without liability for a balloon. Cf. 15 U.S.C. §1640(b); Mass. G.L. c.140D, §32(b).  See also York v. Sullivan, 369 Mass. 157, 165 (1975)(where party failed to disclose facts or circumstances it was required to disclose in connection with a lease transaction, namely, the pendency of a rent increase which a tenancy would have otherwise been obligated to pay, tenant, under c.93A, is entitled to the benefit of the agreement on those terms only which were in fact disclosed, or which the consumer was led to believe governed, and was not liable for the rent increase which HUD subsequently authorized).

VIII.
DEBTOR'S CLAIM FOR VIOLATION OF


THE AUTOMATIC STAY

The Debtor included a claim in his Adversary Complaint for violation of the automatic stay, 11 U.S.C. §362, based on the decision of Fannie Mae to reschedule the foreclosure on his home to December 2, 1998, after the Debtor filed for bankruptcy protection on September 1, 1998.  See Exhibit 39./
  Following that action, Debtor's counsel advised the Defendants' attorneys that he believed that such conduct violated the automatic stay, and requested that the creditors "rescind" the notice for that reason and because the foreclosure was otherwise wrongful.  See Exhibit 41, last para.  The request was ignored.


The Defendants propose in their "Request for Rulings of Law," ¶35, that it is common practice in this district for mortgagees "to continue, rather than cancel, foreclosure sales upon the filing of a Chapter 13 bankruptcy petition."  The Defendants further suggest that no Bankruptcy Court Judge in this district has ever held such conduct to constitute a violation of the stay.


Most authority does at first glance appear to support the Defendants' position.  See, e.g., Taylor v. Slick, 178 F.3d 698 (3rd Cir. 1999)("continuation" of foreclosure as "postponement" and preservation of the status quo); In Re Peters, 101 F.3d 618 (9th Cir. 1996)(post-Chapter 13 Plan confirmation); First National Bank of Anchorage v. Roach, 660 F.2d 1316 (9th Cir. 1981); In Re Roche, 228 B.R. 102 (Bkr. M.D. Pa. 1998); Zeoli v. RIHT Mortgage Corp., 148 B.R. 698 (D. N.H. 1993) (reversing Goodman, J.).


In In Re De Jesus Saez, 721 F. 2d 848 (1st Cir. 1983), the Court dealt with a post-dismissal sale of property (during which time the Court found the automatic stay not be to be in effect), but also with the creditor's earlier rescheduling of a foreclosure sale after learning of the pendency of a Chapter 13 proceeding.  In Re De Jesus Saez, as well as most of the other cited cases, involved situations where the creditor also petitioned the bankruptcy court for relief from the automatic stay in connection with the rescheduling of the foreclosure.  Id., at 859 ("A few days later [after learning of the bankruptcy, the Creditor] petitioned the bankruptcy court for relief from the automatic stay") 853.  See Taylor v. Slick, supra, at 701; In Re Peters, 184 B.R. 799, 801 (9th Cir. BAP 1995)(lower court's statement of the facts); Matter of Roach, supra, at 1317.  Compare In Re Roche, 228 B.R. 102, 103 (Bkr. M.D. Pa. 1998)(sale after dismissal of third bankruptcy, no indication of application for relief from stay while the bankruptcy was pending)./


In Zeoli v. RIHT Mortgage Corp, 148 B.R. 698 (D. N.H. 1993), Judge McAuliffe noted that under New Hampshire law, a foreclosure sale could only be continued to a "future date certain," otherwise it would be considered "terminated."  He thus reasoned that there were only two realistic alternatives for the creditor, postponement to a date certain to preserve the status quo, or "termination."  Id., at 701.  In Massachusetts, a foreclosure may be continued generally.  See Mass. Practice, Vol. 28 Real Estate Law, §10.14 n.2 (West, 1995)("The postponement may be either in general terms or to a specific date").  The fact that continuing the foreclosure generally, rather than to a date certain, may well require a creditor to incur the expense of a new publication is not a circumstance which should recommend against requiring a general continuance in order to avoid a violation of the automatic stay.  This is because of the less than optimum requirements under state law respecting notice, even where a foreclosure sale is continued to a date certain.  See, e.g., In Re Ruebeck, 55 B.R. 163 (Bkcy. D. Mass. 1985).  Certainly, where a general continuance is available, it is the only action which truly equates with the "continuation" or postponement of pending litigation, in the sense of preserving the status quo without imposing any further burden, emotional or otherwise, on the Debtor.  If a further publication is required, not because of the concerns respecting fraudulent conveyance set forth in In Re Ruebeck (and ultimately rejected by the U.S. Supreme Court in BFP v. Resolution Trust Corp., 114 S. Ct. 1757 (1994)), but consistent with a faithful adherence to the Debtor's right to the protection of the automatic stay, it may only enhance the procedure if foreclosure is eventually required.


In the present case, the Defendants not only had the option of continuing the foreclosure generally, but, after choosing instead to schedule the foreclosure for a new date, made no application for relief from the automatic stay in order to validate that action.  The Defendants' conduct thus amounted to the gratuitous threat of action which it could not, under the circumstances, lawfully take./
  Compare 15 U.S.C. §1692e(5)(treating as a violation of the FDCPA, "the threat to take any action that cannot legally be taken or that is not intended to be taken")./
  

IX.
DEFENDANTS' LIABILITY UNDER THE MASSACHUSETTS


CONSUMER PROTECTION ACT


A.
INTRODUCTION: UNFAIR OR DECEPTIVE CONDUCT


The Debtor has asserted claims against the Defendants for unfair or deceptive conduct within the meaning of the Massachusetts Consumer Protection Act, G.L. c.93A, §§1, et. seq. ("the Act").  Based on regulations issued by the Massachusetts Attorney General under the authority of that Act, conduct will violate the Act if:


(1)
It is oppressive or otherwise unconscionable in any respect; or;


(2)
Any person or other legal entity subject to this act fails to disclose to a buyer or prospective buyer any fact the disclosure of which may have influenced the buyer or prospective buyer not to enter into the transaction: or;


(3)
It fails to comply with existing statutes, rules, regulation or laws, meant for the protection of the public's health, safety, or welfare promulgated by the Commonwealth or any political subdivision thereof intended to provide the consumers of this Commonwealth protections: or;


(4)
It violates the Federal Trade Commission Act, the Federal Consumer Credit Protection Act or other Federal consumer protection statutes within the purview of M.G.L. c.93A §2.

940 Code of Mass. Reg. §3.16.  In the present case, the Debtor has asserted a number of claims under federal and state statutes clearly intended for the protection of consumers and within the purview of Mass. G.L. c.93A, §2.  A violation of any of these statutes is thus by definition also a violation of the Act.


However, even if the Defendants' conduct did not squarely fall within the parameters of some common law or statutory violation, it may still be actionable under the Consumer Act.  This is because c.93A creates a new right of action and does not simply enhance penalties for the violation of pre-existing rights.  Massachusetts Farm Bureau Federation, Inc. v. Blue Cross of Massachusetts, 403 Mass. 722, 729, (1989) ("[A] violation of G.L. c.93A, §11, need not be premised on a violation of an independent common law or statutory duty").  Indeed, conduct permitted by one statute may still be found to be unfair or deceptive under the Consumer Act.  See Schuback v. Household Finance Corp., 375 Mass. 133, 137 (1978) (debt collection, intentional use of inconvenient venue in order to secure defaults) ("We reject the argument that an act or practice which is authorized by statute can never be an unfair or deceptive act or practice under §2(a) of G.L. c.93A.  The circumstances of each case must be analyzed, and unfairness is to be measured not simply by determining whether particular conduct is lawful apart from G.L. c.93A but also by analyzing the effect of the conduct on the public").  


In Purity Supreme, Inc. v. Attorney General, 380 Mass. 762 (1980), the Court noted the Federal Trade Commission's general definition of what is "unfair" involved consideration of, among other factors:


(1)
Whether the practice, without necessarily having been previously considered unlawful, offends public policy as it has been established by statutes, the common law, or otherwise - whether in other words, it is within at least the penumbra of some common-law, statutory, or other established concept of unfairness;

Id., at 777, quoting 29 Fed. Reg. 8355 (1964).  The challenged conduct therefore need only fall within the penumbra or shadow of some concept of unfairness defined by common law or statutory right for this Court to find unfair or deceptive conduct under the Act.  Thus, for example, even if the Debtor has not succeeded in establishing violations of one or more of the other consumer statutes on which he relies - especially if he has failed for reasons more technical than policy driven and the statute otherwise evidences a standard of fairness with which the party in question should be chargeable - the Court may still find a violation of the state Consumer Act based upon the same underlying conduct.  See Dodd v. Commercial Union Ins. co., 373 Mass. 72, 75-78 (1977)("The mere existence of one regulatory statute does not affect the applicability of a broader, nonconflicting statute, particularly when both statutes provide for concurrent coverage of their common subject matter")./
  Compare Zapatha v. Dairy Mart, Inc., 381 Mass. 284, 291 (1980) (common law as permitting selective application of statutory principles by analogy to situations which a statute itself does not explicitly cover).


As indicated above, certain conduct, in particular the violation of other statutes intended to protect consumers, presumptively will constitute a violation of Mass. G.L. c.93A, §2.  Where the conduct in question has not given rise to a presumptive violation,



[t]o be held unfair or deceptive under c.93A, practices involving even worldly-wise business people do not have to attain the antiheroic proportions of immoral, unethical, oppressive, or unscrupulous conduct, but need only be within any recognized or established common law or statutory concept of unfairness.

Vmark Software, Inc. v. EMC Corporation, 37 Mass. App. Ct. 610, 630 (1994) (applying Mass. G.L. c.93A, §11, concerning transactions between businesses).


Finally, principles of vicarious liability are fully applicable under Mass. G.L. c.93A.  See, e.g., Rousseau v. Gelinas, 24 Mass. App. Ct. 154, 159 (1987).


B.
DAMAGES UNDER THE CONSUMER PROTECTION ACT

1.
Actual Damages

The Debtor's damages for injury under Mass. G.L. c.93A are in most respects comparable to the "actual damages" available under the other consumer statutes, and include damages for emotional distress.  See Haddad v. Gonzalez, 410 Mass. 855 866-869 (1991) ("actual damages" under Mass. G.L. c.93A as including damages for emotional distress, which are subject to trebling).  See also Kelly v. Airborne Freight, 140 F.3d 335 (1st Cir. 1998), cert. denied 119 S. Ct. 341 (emotional distress damages are "actual damages" subject to discretionary multiplier under Mass. G.L. c.151B, §9).  Compare Morse v. Mutual Federal Savings Loan Association of Whitman, 536 F. Supp. 1271, 1279-1282 (1st. Cir. 1982) (attempted wrongful foreclosure) (emotional distress damages awarded under common law, though, at the time, not available under the pre-amendment c.93A, §9 standard requiring "loss of money or property").


2.
Circumstances Where Attorney's Fees Will Constitute "Damages" Under Traditional Case Law and Under Chapter 93A

As noted, this case presents a telling example of a consumer forced into filing for bankruptcy protection by conduct which, if not violative of the Federal Fair Debt Collection Practices Act, was, in any event, unfair or deceptive under G.L. c.93A, §2.


The Debtor was forced to incur, unnecessarily, not only the humiliation and other attendant costs of filing bankruptcy, e.g., invasion of privacy, impairment of credit, etc., but the expense, including the attorney's fees, of that process./


In one sense, the attorney's fees and other expenses incurred by the Debtor in seeking protection under Chapter 13 of the Bankruptcy Code in the face of GMAC's wrongful conduct were a traditional type of damages, notwithstanding the form which those damages took.  While under the so-called "American Rule," attorney's fees are not an element of "damages" or otherwise recoverable, unless a statute so provides or other exceptions pertain, see, e.g., Bournewood Hospital v. MCAD 371 Mass. 303, 311-313 (1976); Chartrand v. Riley, 354 Mass. 242 (1968), one exception has long been recognized and is relevant here.  Where one party's misconduct has forced the claimant to incur legal expense with respect to a third party, the expense will constitute damages in the classic sense.  See Franchi v. Stella 42 Mass. App. Ct. 251, 258-259 (1997); Fraser Engineering Company Inc., v. Desmond, 26 Mass. App. Ct. 99 (1988).  In the present case the actionable conduct of the Defendant GMAC - though conduct for which the Defendant FNMA may also be

vicariously liable - forced the Debtor to file for bankruptcy to protect his home from foreclosure by a "third party," Defendant FNMA.  In other words, the expense incurred in connection with the bankruptcy case proper - but not the Adversary Proceeding - was not incurred in order to vindicate the Debtor's rights against GMAC, but in order to avoid a mushrooming of the injurious consequences of GMAC's misconduct, through a foreclosure by FNMA.  In that sense the expenses associated with the bankruptcy case will give rise to a traditional form of damages vis a vis the Defendant GMAC./


While the foregoing analysis may enable the Debtor to characterize at least a portion of his attorney's fees and expenses in connection with the various Bankruptcy Court proceedings as "damages," with at least one consequence being that they are, thus, potentially subject to trebling under G.L. c.93A §9, in fact, the Debtor submits that under Columbia Chiropractic Group, Inc. v. Trust Insurance Company, 430 Mass. 60 (1999), the attorney's fees incurred in connection with both the underlying bankruptcy case and the Adversary Proceeding constitute damages under c.93A, §9.


In Columbia Chiropractic Group, the Plaintiff medical services provider sought recovery from an insurer which counterclaimed under c.93A, §§11, alleging unfair and deceptive billing practices, essentially excessive treatment and excessive charges.  Although the jury concluded in an advisory opinion that the insurer had suffered no damages, the judge found otherwise with respect to expert witness fees and attorney's fees incurred by the insurer, and doubled those fees under Section 11 of the statute.  The Supreme Judicial Court upheld the recovery of the attorney's fees and expenses "as damages" under Mass. G.L. c.93A, §11, and found that the wilful or knowing conduct of the provider warranted their being doubled.  Id., at 63.  The Court reasoned that the provider's conduct in attempting to collect the inappropriate bills was an unfair or deceptive act and 



caused [the insurer] to incur compensable litigation expenses in defense of the claim...If a violation of G.L. c.93A, §11 forces another to incur attorney's fees, those fees are a loss of money or property/
 and may be recovered as G.L. c.93A damages.

Id., at 63.  By the same token, the Defendants' efforts to collect the $1,622.40 - emanating from the earlier miscalculation of the amortizing P&I (yet a sum larger than the amount "underpaid" by October, 1997) - the misapplication of the Debtor's funds, and ultimately the persistence of those collection efforts through initiation of a (non-judicial) foreclosure, despite a clear recognition as to what had transpired and protestations by the Debtor's prior counsel, clearly "caused [the Debtor] to incur compensable litigation expenses in defense of the [foreclosure]."


The Debtor thus requests the opportunity to present an application to the Court under Mass. G.L. c.93A, §9(4) for assessment of attorney's fees and costs as part of the Debtor's damages in this case, with respect to: (a) the underlying bankruptcy case and (b) the Adversary Proceeding./
  


One further observation is appropriate with respect to a distinction between an assessment of attorney's fees as damages under c.93A, and an assessment of reasonable attorney's fees as provided by statute under c.93A, §9() (or any other of the relevant consumer statutes involved in this matter).  The Debtor believes that in assessing fee-based  damages - and, by extension, any multiple of that sum - the touchstone of recovery may be the amount which the Debtor (or third party obligor, i.e., collateral source) has actually paid or is obligated to pay under the terms of his retainer with counsel (and which is otherwise reasonable)./
  This is because the theory of recovery of damages is to make whole any actual injury to the party being compensated.  In the present case, this manner of calculation would be most appropriate to attorney's fees attributable to the underlying bankruptcy case for which there is no other justification for recovery of attorney's fees against the Defendants, except as "damages."  With regard to an assessment of attorney's fees with respect to time expended in the Adversary Proceeding, while the Debtor's (or third party's) actual obligation may set the parameters for a damage calculation and be an element of the sum multiplied where such damages are appropriate, the Debtor is entitled to an award of "reasonable attorney's fees" under c.93A, §9(4) if he prevails under that statute (and likewise with respect to certain of the other statutes involved here).  Unlike an assessment of damages, however, the assessment of "reasonable attorney's fees" under such a statute clearly does not turn on the particulars of the Debtor's (or third party's) obligation to counsel. Under such circumstances where a component of a fee award is susceptible to assessment as both "damages" and pursuant to a statutory mandate, the party should obviously have the benefit of the more favorable calculation./


C.
THE DEBTOR IS ENTITLED TO MULTIPLE DAMAGES UNDER MASS. G.L. C.93A, SECTION 9(3)

The Debtor made a formal written demand for relief under Mass. G.L. c.93A, §9(3) in connection with this matter, before adding his claim under that statute through a First Amended Complaint./
  See Stipulation, ¶24 and Exhibit 42.


Under Section 9(3) of the Act, the Defendants had the opportunity to make a timely written tender of settlement "and thereby limit any recovery to the relief tendered...if the Court [found] the relief tendered was reasonable in relation to the injury actually suffered by the petitioner."  Absent such a tender of relief, where the recovery is in favor of the consumer, he will be entitled to:


actual damages or twenty-five dollars, whichever is greater, or up to three but not less than two times such amount if the court finds that the use or employment of the act or practice was a willful or knowing violation of said section two or that the refusal to grant relief upon demand was made in bad faith with knowledge or reason to know that the act or practice complained of violated said section two.

Mass. G.L. c.93A, §9(3).  


With regard to a tender of relief in response to the consumer's written demand, it is the Defendants who "[bear] the burden of proving" that any settlement offer made by them in response to the c.93A demand "was reasonable and made in good faith in light of the demand and attendant circumstances."   Parker v. D'Avolio, 40 Mass. App. Ct. 394, 395 (1996), rev. denied 423 Mass. 1102.  


As to the alternative standard for award of multiple damages, the Debtor may demonstrate either (i) a "willful or knowing" violation of the statute or (ii) that the refusal to grant appropriate relief upon demand "was made in bad faith with knowledge or reason to know that the act or practice complained of violated [the statute]."  The willful or knowing "violation of the statute under the first prong does not require that the Defendants had actual knowledge of the terms of the statute at the time of the wrongful conduct, but rather goes generally to the reckless or knowing disregard of the consumer's interest through conduct which, whether the Defendants knew it or not, amounted to a violation of law.  Montanez v. Bagg, 24 Mass. App. Ct. 954, 955-956 (1987) ("The willful or knowing requirement of §9(3) goes not to actual knowledge of the terms of the statute, but rather to knowledge, or reckless disregard" of the underlying circumstances which amount to a violation of law).


The alternative ground for awarding multiple damages, namely, the failure to tender appropriate relief "in bad faith with knowledge or reason to know that the act or practice complained of" violated the statute, is an "objective" standard, "and requires the defendant to investigate the facts and consider the legal precedents."  Furthermore, "[t]he knowledge or reason to know is that which exists after receipt of the complaint and not at the time of the alleged violation."  Heller v. Silverbranch Construction Corp. 376 Mass. 621, 627-628 (1978).


1.
The Defendants' Response to the Debtor's Chapter 93A Demand Was Inadequate

As a threshold matter the Defendants failed to carry their burden in establishing that their response to the Debtor's October 9, 1998 Chapter 93A demand was reasonable in relation to the injury suffered.  


Most tellingly, the Defendants' response offered no compensation whatsoever, though the Debtor had been forced to file bankruptcy with its resultant expense, humiliation and other consequences, and suffered mental distress on account of the pending foreclosure - an inevitable consequence of the conduct at issue.  The actual amount of compensation for such an injury may have been open to a range of reasonableness, but an offer of no compensation whatsoever for that and the other components of injury, was distinctly unreasonable./
  
There is a second compelling reason why the Defendants' response was unreasonable: it was extremely ambiguous as to the relief actually being offered.  From the record of this case, developed through discovery and otherwise, it is now evident that it was a considerable task to figure out precisely what had happened, and how the Debtor's payments had been accounted for and applied. 
Apart from the removal of the loan from "foreclosure default status," and the waiver of "bankruptcy and foreclosure fees and costs" (however defined), the Debtor could not satisfactorily determine what precisely the Defendants claimed he would then owe and the elements of that obligation, e.g., principal, interest, late charges.  As explained above in some detail, the Defendants had improperly misapplied funds to late charges, thereby reducing the pre-forbearance obligation for that item - which would otherwise have been deferred as a matter of policy - while at the same time increasing the (P&I) payment arrearage to which the diverted funds should have been applied.  One can not tell from the Defendants' response to the c.93A demand whether they were prepared to reverse their use of funds to pay down late charges./
  


Also, when GMAC stated it would "waive its claim to the amount due for the error in the amortization in the loan modification agreement," and that the Debtor would be obligated only for the $768.69, it was not obvious to the Debtor that the Defendants were doing anything more than waiving their claim for the $1,622.40 (or the actual "underpayment" to date) and any right to insist on the correctly calculated P&I; he could not determine that they were at the same time proposing to eliminate the resultant balloon.  Mr. Meinecke himself first testified that he could not determine from the letter whether the balloon was also being waived, although he returned to the stand after a recess and stated it was.  He also acknowledged that he could not tell whether the Debtor had been given credit for the mortgage payment which had been placed in "suspense" February, 1998.


In any event, the Debtor's attorney repeatedly sought clarification from the Defendants' attorneys as to the particulars of the tendered relief.  See Exhibits 45 and 46./
  Mirroring the Defendants' pre-bankruptcy treatment of the Debtor and his former attorney, his inquiries were ignored./


2.
The Debtor Has Demonstrated That The Defendants' Conduct Was Either (i) Knowing Or Willful At The Time It Occurred, Or (ii) That The Defendants' Subsequent Refusal To Grant Appropriate Relief Upon Formal Written Demand Was In Bad Faith With Knowledge Or Reason to Know That Their Conduct Violated the Act

(i)
The Defendants' Conduct Preceding the Chapter 93A Demand Was Knowing or Wilful

As previously argued, the Defendants' conduct, while initially inadvertent, may be viewed on a continuum of increasing culpability.  That culpability is evident in the conduct of the individual GMAC employees who first sought to impose on the Debtor their remedy for the Lender's earlier miscalculation of the P&I, while misrepresenting FNMA's position on the matter.  This is deception./
  The threat of the balloon obligation, while precluding the prospective adjustment of the P&I or extension of the maturity of the note also violated state law.  These Defendants are clearly chargeable with knowledge of the laws which operate in the environment in which they work. See Linthicum v. Archambault, 379 Mass. 381, 388 n.12 (1979)("[N]either intent to engage in an unlawful act nor knowledge of its unlawfulness is required in order to establish liability [under c.93A]," quoting, Rice, New Private Remedies for Consumers: The Amendment of Chapter 93A, 54 Mass. L.Q. 307, 314 (1969)); Montanez v. Bagg, 24 Mass. App. Ct. 954, 956 (1987).


It was unfair to impose a principal pay-down on a borrower in order to rationalize a miscalculated P&I for which mistake the Lender was responsible.  It was especially unfair to impose that obligation on this Debtor under the circumstances of this case.


Once the agreement was imposed on him - and the Debtor assumes for purposes of argument that he did in fact sign the agreement to pay $1,622.40/
 - the Defendants' diversion of payments under the Forbearance Agreement, even if, once again, initially inadvertent, assumed a degree of intention or callous disregard, when, in February, 1998, the Forbearance Agreement was canceled.  The GMAC employees were clearly obligated to review the account at that time.  Ultimately, certain employees did recognize what had happened, but then ignored the protestations of the Debtor and his former counsel, or were simply overridden by other GMAC employees who were determined to foreclose upon the Mr. Hart's home.  By the eve of the foreclosure, the conduct again clearly reached a wilful or knowing level, most tellingly on an institutional basis.  By this time FNMA was through its counsel, actively involved as well, since it was the party bringing the foreclosure.


(ii)
The Defendants' Response to the Debtor's Chapter 93A Demand

Whatever might be said with respect to the state of the Defendants' knowledge at the time that the actionable conduct occurred and prior to the Chapter 93A demand, may be said with twice the force following the Chapter 93A demand.  The Defendants had already employed counsel, and were in the process of carrying out the grave exercise of attempting to foreclose on the Debtor's home.  The Defendants possessed detailed records of their interaction with the Debtor, as well as of their own internal communications during the entire period here relevant.  They were in an exceptionally good position to evaluate what they had done, see e.g., Exhibit 43 (Memorandum of Kris Caya, which, nevertheless, continued to ignore the import of the May, 1998 entries on Exhibit 5).  Also, even if they had failed earlier to recognize the existence or significance of certain of the applicable laws, e.g., Mass. G.L. c.183, §60, these statutes were brought home to them in the c.93A demand, as was the obvious fact that they had forced the Debtor into bankruptcy by misapplying his funds and instituting an unlawful foreclosure./
 

X.
FNMA'S OBJECTION TO THE DEBTOR'S


CHAPTER 13 PLAN

FNMA's Objection to the Debtor's First Amended Chapter 13 Plan is predicated on its claim to a pre-petition arrearage of $10,723.61.  See "Objection to Debtor's First Amended Plan" dated February 12, 1999, and the Proof of Claim dated February 9, 1999.  Exhibit 51.  The Proof of Claim asserts that the Debtor owes mortgage payments for the months of March, 1998 through September, 1998,/
 attorney's fees and costs of $3,942.93 (apparently all related to the foreclosure), late charges of $115.30 and inspection, appraisal and other fees of $195.50 (also, apparently, for the most part related to the foreclosure).


The Debtor submits that in view of the Defendants' wrongful conduct as described in this Memorandum, he owes no attorney's fees and costs, nor any "Inspection Fees, Appraisal Fees, NSF Check Charges, and Other Charges," the Defendants having failed to demonstrate the basis for any such charges other than those related to its own wrongful conduct.  With regard to late charges, the Debtor owes a pre-forbearance sum of $607.11, and not the lesser sum of $115.30 claimed by the Defendants.  This is based on the analysis, supra, at 15-18.  The pre-forbearance late charges were not, however, properly subject to collection prior to the commencement of bankruptcy, in view of GMAC's stated policy of collecting such obligations only at the time of a final pay-off.  The late charges were certainly not collectible in connection with a wrongful foreclosure, and thus do not constitute part of the Debtor's pre-petition arrearage.


The Debtor submits that his actual pre-petition arrearage, which is attributable entirely to GMAC's refusal to accept mortgage payments commencing in May, 1998, was $4,621.20, or the mortgage payments for the five months of May, 1998 through September, 1998, calculated at the rate of $924.24./
  The foregoing is based upon the fact that GMAC's witness conceded, and the evidence establishes, that the Debtor (i) had fully complied with the Forbearance Agreement resulting in the payment of his mortgage obligation through March, 1998, and (ii) had resumed regular mortgage payments in April, 1998.  It was only subsequently, in May, 1998, that the Defendants first returned the Debtor's mortgage payment.  See Exhibit 30./


Notwithstanding the foregoing, the Debtor's First Amended Chapter 13 Plan presumed a pre-petition arrearage of $1,821.21, after offsetting only (i) nominal statutory damages of $2,000.00 (under TILA and FDCPA) and (ii) a projected Chapter 13 Trustee's fee of $1,252.32, as a conservative pre-litigation basis for the Debtor to commence Plan payments./
  Any award in this case would almost certainly require a further offset and amendment to the Chapter 13 Plan./

XI.
CONCLUSION


The Debtor respectfully requests that the Court find both Defendants liable under the Fair Debt Collection Practices Act and the Massachusetts Consumer Protection Act, employing principles of vicarious liability where GMAC has acted as FNMA's agent.  The Debtor further requests that the Court assess treble damages, including as part of those damages subject to trebling, both the attorney's fees and expenses associated with the underlying bankruptcy case as well as those relating to the Adversary Proceeding, in addition to the more traditional damages for mental distress, humiliation, impairment of credit and invasion of privacy.  The Debtor believes that any such damages should first be utilized

to offset pre-petition arrears owed the Creditor./


The Debtor also requests that the Court assess damages under TILA, including such relief as may be appropriate under the federal or state acts (as well as the Mass. Consumer Protection Act), with regard to the prospective treatment of the miscalculated P&I and balloon obligation resulting from that miscalculation.


Finally, the Debtor requests damages on account of the Defendants' violation of the automatic stay, if he has not otherwise been compensated for the same conduct within the scope of an award under the FDCPA or Mass. G.L. c.93A.


The Debtor requests leave to file an application for attorney's fees and costs and an amended Chapter 13 Plan consistent with the Court's ruling.






Joseph L. Hart






By his attorney,
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     �/	See Exhibit 58 (Interrogatory, ¶6, Exh. B) (Fannie Mae descriptive memo dated July, 1999).


     �/	References in the "Statement Summarizing The Plaintiff's Case" to certain deposition testimony involves evidence, for the most part, replicated by those same witnesses at trial.  In addition, Stipulation ¶2, pertaining to the date the Debtor purchased the premises, was, with the Defendants' consent, corrected at trial to "1971," with 1981 being the date that sole title to the property was conveyed to the Debtor.


     �/	The statute was amended by St. 1993, c.420, §2, approved January 11, 1994.  The transaction at issue occurred in October, 1993, and is thus governed by the earlier version of the law.  The Plaintiff, in any event, does not believe the result would be different if the new version of the statute applied.


     �/	The unintended creation of a balloon obligation is not a circumstance entirely out of the ordinary, as suggested by the testimony of GMAC's representatives with regard to standard loan audit procedures prior to its sale of mortgage loans or the servicing rights to those loans.  In this particular case GMAC identified approximately forty (40) Fannie Mae loans which had been miscalculated during roughly the same time period that the Debtor entered his Loan Modification Agreement.


     �/	The statute also requires that the term of the mortgage securing the note extend for at least as long as the amortization period, presumably so that the mortgage may continue to secure the note.  In fact, the mortgage utilized here, and, Plaintiff believes, most residential mortgages utilized in Massachusetts, is not for a specified term, but rather "secure [] to Lender: (a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extensions and modifications."  See Exhibit 3 (Preamble) and Mass. G.L. c.260, §33 (limiting rights under a mortgage to fifty years from recording in the absence of the filing of a formal extension within the last ten years of such period).  Compare Federal Deposit Insurance Corporation v. Urbanizadora Altomar, Inc., 716 F.Supp. 701, 705 (D.P.R. 1989)("A mortgage is merely a guarantee of a debt secured by a particular property.  It is axiomatic that the mortgage will exist so long as the debt remains unpaid").





	The Defendants have made no claim or argument that FNMA was exempt from Mass. G.L. c.183, §60.  It has thus not been controverted that FNMA's activity, including its routine entry into loan modification agreements, see Exhibit 58 (Interrogatory Answers ¶¶1, 2) constituted the requisite "making of mortgage loans."  Furthermore, the note failed to contain the conspicuous disclosure otherwise required where a note was exempt from the statute.  In any event, exemptions from consumer protection statutes are to be construed narrowly.  See Martin v. Rent Control Board of Cambridge, 19 Mass. App. Ct. 745, 747 (1985).


     �/	"The Act is aimed at protecting consumers from abusive debt collection practices and the test is how the least sophisticated consumer - one not having the astuteness of a 'Philadelphia lawyer' or even the sophistication of the average, everyday, common consumer - understands the notice he or she receives."  Russell v. Equifax A.R.S., 74 F.3d 30, 34 (2d Cir. 1996)(applying 15 U.S.C. §1692g); see also the discussion in Clomon v. Jackson, 988 F.2d 1314, 1318-1320 (2d Cir. 1993)(applying 15 U.S.C. §1692e).


     �/	The term "debt collector" as defined in the FDCPA is subject to certain exceptions, including "to the extent that such activity...(iii) concerns a debt which was not in default at the time it was obtained by such person."  15 U.S.C. 1692a(6)(f).  This exception would frequently exempt loan servicers from liability under the FDCPA.  See Holmes v. Telecredit Service Corp., 736 F.Supp. 1289, 1291 (D. Del. 1990).  Here, however, the Defendants have admitted that GMAC was a "debt collector" within the meaning of the FDCPA, Stipulation ¶4, and, indeed, the testimony and evidence demonstrated that the Debtor's obligation was in default at the time servicing responsibility was obtained by GMAC.  See Exhibit G (showing acquisition of the loan by GMAC on July 17, 1992 and the Debtor's first payment following acquisition in November 1992 being applied to his mortgage obligation for June 1, 1992).  





	Significantly, the regulations governing debt collection issued by the Massachusetts Attorney General under Mass. G.L. c.93A, are not restricted in their applicability to a narrowly defined class of debt collectors but reach "creditors."  See 940 CMR 7.00, et. seq.; see also Mass. G.L. c.93, §49, violation of which, pursuant to its express terms, also constitutes unfair or deceptive conduct under c.93A.





     �/	It is extraordinary that FNMA would require the Debtor to demonstrate hardship in order to have resort to the most practical remedy to correct an error for which FNMA and its servicing agent were themselves clearly responsible.


     �/	While the Debtor frequently cites practices specifically prohibited by the FDCPA under a general statutory rubric, e.g., §1692e ("false, deceptive, or misleading representation or means"), the statutorily delineated practices are, by the express terms of the relevant provisions, set forth "without limiting the general application" of the broader prohibition.  See Clomon v. Jackson, 988 F.2d 1314, 1318 (2d Cir. 1993)("The sixteen subsections of §1692e set forth a non-exhaustive list of practices that fall within [the general] ban").


     �/	The payments under the Forbearance Agreement for December, 1997 and January, 1998 were each in the identical amount of $1,267.00.  Stipulation, ¶13; Exhibit 15.  The February, 1998 check contains the memo "Feb. 1998" on its face.  Exhibit 15, ck. no. 1407.


     �/	It is not entirely clear what prompted the Debtor to call GMAC on February 24, 1998 as reflected in Exhibit 5, given that the letter cancelling the Forbearance Agreement (Exhibit 23) is itself only dated February 24, 1998.  The possibility exists that he may have received his regular February, 1998 mortgage statement on February 24, 1998 - the statement is dated  February 23, 1998 - with its somewhat inscrutable reference to $342.71 in "unapplied suspense" and a "total amount due" of $3,021.55.  This may well have raised some concern because the February, 1998 payment which the Debtor had just made was the next to the last payment required under the Forbearance Agreement, with only an additional $342.71 to be remitted with the regular March, 1998 payment in order to satisfy the outstanding mortgage obligation subsumed by the September, 1997 Forbearance Agreement.  The call may have also resulted from a "face to face interview with the mortgagor at the property" on February 24, 1998 in which it was further noted that the GMAC representative "left a card to call us," as reflected in Exhibit 5, entry of 2/24/98.  See also Exhibit 5, entry of 2/13/98 in which it was stated: "face to face interview ordered" and Exhibit 24, reflecting an $8.00 charge for "Property Inspection."  Mr. Meinecke's facetious remark that employees in Iowa would not have conducted "face to face interview" with the Debtor is beside the point.  GMAC clearly had a local office in Quincy, MA - see Exhibit 14, page 2 ("Massachusetts Office") - and was required by Fannie Mae servicing guidelines to engage in "face to face interviews" under various circumstances.  See Exhibit 53, page 704.


     �/	Ms. Caya's November 5, 1998 "Summary of Events" appears as Exhibit 43 and reports to her superior in Pennsylvania:  "Although not applied as intended, no one discovered the repayment payments were made prior to transferring the loan to foreclosure.  Note: the customer has never made a payment of $180.24 toward the advance."


     �/	The Debtor submits that the Court may properly distinguish between GMAC's misrepresentations and unfair conduct in attempting to obtain the Debtor's initial agreement to pay $1,622.40 - distinct violations of the FDCPA - and GMAC's subsequent efforts to collect the $1,622.40 where GMAC has argued that there was a misunderstanding between its Loan Audit and Collections Departments.


     �/	The GMAC monthly mortgage statement for July, 1997 reflects outstanding late charges of $560.99.  See Exhibit 11 (last account statement).  Late charges are, under the Note (Exhibit 2, ¶6), calculated at 3% of the monthly principal and interest, then computed as $768.69, or $23.06/month.  Given the Debtor's failure to make his mortgage payments for August and September, 1997, he owed an additional $46.12 in late charges, for a total of $607.11 immediately prior to entering the Forbearance Agreement.  See Stipulation, §11.


     �/	The "late charge balance" of $115.30 reported at the top of the referenced page is the amount stated in the Proof of Claim filed by the Creditor in February, 1999, and was evidently the total outstanding when the computer inquiry was made in October, 1998.  This ledger document also reflects GMAC's receipt of the Debtor's final forbearance payment of $1,267.00 in March, 1998 and its (mis) application to the sub-accounts listed below the $1,267.00 entry.


     �/	The Proof of Claim is in the name "GMAC Mortgage Corporation" and was presumably filed on behalf of Fannie Mae.


     �/	The letter transmitting the Forbearance Agreement to the Debtor clearly indicated that pre-forbearance late charges would not be paid under the Forbearance Agreement.  See Exhibit 14 (¶3: "This repayment program does not include outstanding late charges and does include late charges for the duration of the repayment plan.")(emphasis added).


     �/	Clearly, some of the late charges arose out of GMAC's refusal to accept the Debtor's mortgage payments commencing in May, 1998, and to that extent were not even properly accrued.  The Debtor is also mindful that the six Forbearance Agreement payments for the months of October, 1997 through March, 1998, included late charges for each of those months because of the application by GMAC of the payments made in those months to the earliest month for which a mortgage payment was still due, thus always leaving the current month short and resulting in a late charge for the that month until the Forbearance Agreement was completed.  The Debtor does not here challenge these charges.  This is a form of pyramiding of late charges which the Federal Trade Commission failed to make unlawful under 16 CFR §444.4 notwithstanding the recommendation of its staff.  See Credit Practices:  Staff Report and Recommendation On Proposed Trade Regulation Rule 16 CFR Part 444, Federal Trade Commission, Bureau of Consumer Protection (August 1980), at 364-376.  See especially 373 ("The use of pyramiding late charges was defended by only one participant in the proceeding[:]" General Motors Acceptance Corporation).


     �/	GMAC's representative was examined at trial with regard to the September 18, 1998 post-bankruptcy "adjustment" of $924.29 reflected in Exhibit 55.  With that adjustment, GMAC sua sponte credited the Debtor with a mortgage payment and applied it to March 1, 1998.  The Debtor believes that while this may have been an attempt to account for the $924.29 improperly put into "suspense" in February, 1998, see Exhibit 22, it left unaddressed the other funds previously misapplied by GMAC, including the $342.71 applied to the $1,622.40 obligation, and the payment of pre-forbearance late charges and apparently other default and foreclosure related expenses, e.g., property inspection charges, etc., which appear on various statements and accountings.


     �/	The statute very clearly does not require that the debt collector "intend" to harass, or oppress, but only that it be the "natural consequence" of the conduct at issue.  Where the conduct is a foreclosure and it is wrongful the natural consequences are more than obvious.


     �/	Insofar as this post-petition conduct continued to be conduct in which GMAC engaged, see Exhibit 5 (pp. 4-5), demonstrating that to be the case, the FDCPA remained applicable.


     �/	It should be noted that the claim for damages for emotional distress in this case, derives from the violation of statute, and is not based upon a claim under the independent common law tort which will frequently implicate different standards.  See, e.g., Bournewood Hospital v. MCAD, 371 Mass. 303, 317n.11 (1976)(noting that where damages for emotional distress are assessed under a statutory claim, "for obvious reasons of statutory construction and policy" it is not necessary to meet the standards required when such damages are predicated solely on the independent common law tort).  Accordingly, the Defendants' attempt in their Requests for Rulings of Law, at ¶¶25-31, to utilize the elements of the Massachusetts common law torts for intentional or negligent infliction of emotional distress is misplaced.


     �/	The Debtor testified that by the time of the trial of this matter, he had retired.  See also First Amended Chapter 13 Plan, at p. 5, noting the prospect of an imminent retirement and reduction of income as the rationale for the two-step nature of the proposed plan payment.


     �/	There is in this case, as in Fleet Mortgage Group, a claim for violation of the automatic stay based on the Defendants' decision to reschedule rather than cancel a foreclosure on the Debtor's home following his commencement of bankruptcy. See text, supra, at 36-40. Under the circumstances here, even if the Defendants' conduct did not formally violate the automatic stay, it either constituted a distinct violation of the FDCPA by GMAC or Defendants' counsel, or served to increase the Debtor's damages arising out of the pre-existing FDCPA violations in that it effectively perpetuated the threat of the wrongful foreclosure and denied him the peace of mind and protection which the bankruptcy proceeding was intended to insure.


     �/	The Congressional findings also noted that abusive debt collection practices led to "invasions of individual privacy."  15 U.S.C. §1692.  There is no question that the bankruptcy process itself, which the Debtor had previously considered and avoided, necessarily involves a considerable surrender of personal privacy and a form of public scrutiny which would not have transpired here but for GMAC's wrongful conduct.  


     �/	While the Debtor's proposed Chapter 13 Plan contemplates payment of 100% of the principal obligation, damage has clearly been done.  Indeed, while Plan payments have been made since October, 1998, confirmation of a Plan has been held up pending resolution of this dispute, thereby delaying payment to the creditors.


     �/	Applying principles of vicarious liability will aid the efficient enforcement of the FDCPA because collection actions are usually brought in the name of the principal obligee, not the debt collector or its attorneys.  Under these circumstances, recognizing the vicarious liability of the principal will enable the debtor to simply raise a FDCPA claim - which frequently involve only nominal sums or statutory damages - in the same proceeding and without the awkward prospect or complication of having to join attorneys and/or the debt collector as third party defendants.





     �/	See Wang Laboratories, Inc. v. Business Incentives, Inc., 398 Mass. 854, 859-860 (1986)(discussing factors relevant to "scope of employment determinations" for imposing vicarious liability on an employer under Mass. G.L. c.93A for the actions of an employee).  See also Blanchette v. Cataldo, 734 F.2d 869, 874-875 (1st Cir. 1984)("Indeed, it is common experience for a principal to be held accountable in tort for unauthorized acts of an agent not too far removed from the scope of his authority, even though, strictly, they were not authorized...The acts at issue here - the "improper" filing of claims by one given broad powers to decide when and how to file - fall easily within these principles")(citations omitted).


     �/	As this Court noted in In Re Botelho, 195 B.R. 558 (Bkr. D. Mass. 1996), the Federal Reserve Board has the authority under 15 U.S.C. §1633, to exempt any class of transactions upon determination that they are subject to requirements under the law of a particular state which are "substantially similar to those imposed under this part [B, §§1631-1649], and that there is adequate provision for enforcement," and that, with the exception of the civil liability section, it has done so in the case of Massachusetts.  Id., at 565.  See also 12 C.F.R. §226.29.  Notwithstanding the foregoing, because of the substantial similarity of the applicable provisions the Debtor utilizes Regulation Z and the related Staff commentary for purposes of analysis unless otherwise noted.  See also Mass. G.L. c.140D, §3 (barring less stringent disclosure requirements for any class of transactions under Massachusetts law than might be required by Regulation Z) and 209 C.M.R. §32.27.


     �/	The Defendant Federal National Mortgage Association - the TILA claim is directed at FNMA, and not at GMAC, though the latter appears to have acted as FNMA's agent in connection with the Loan Modification - nowhere disputes that it is a "creditor" within the meaning of 15 U.S.C. §1602(f).  The Plaintiff submits that under the circumstances of this case, where the problems respecting disclosure occurred after the assignment, contrast In Re Meyers, 175 B.R. 125 (Bkr. D. Mass. 1994)(involving liability as an assignee qua assignee under 15 U.S.C. §1641), and the loan document was rewritten to name FNMA on its face, see Exhibit 4A, FNMA was properly a "creditor" under the provisions of the Act.  The requirement that the entity sought to be charged under TILA "regularly extend" such credit, see 12 CFR 226.2(a)(17)n.3 (requiring six or more qualifying transactions), is similarly satisfied, either by the fact that there were forty (40) some odd transactions admittedly mishandled along with the Debtor's or based on FNMA's Interrogatory Answers.  See Exhibit 58 (Interrogatories ¶¶1, 2, 3 and 4, admitting to no less than six similar transactions in each of the feasibly applicable years).


     �/	That violations of TILA may result from inadvertence or be unintended is obvious from 15 U.S.C. §1640(c), excusing unintentional errors which the creditor shows "by a preponderance of the evidence...resulted from a bona fide error notwithstanding the maintenance of procedures reasonably adapted to avoid such error" - a showing which was not made here, nor could it have been, given the nature of the error, the delay of four years in discovering it, and the consequent prejudice to the Debtor in fashioning a remedy - and 15 U.S.C. §1640(b), which excuses liability where the error is corrected on the creditor's initiative and, as Debtor submits is relevant here, "makes whatever adjustments in the appropriate account [ ] are necessary to assure that the person will not be required to pay an amount in excess of the charge actually disclosed..."


     �/	In this regard, see 12 C.F.R. §226.2(b)(2), a regulation which provides that where the words "obligation and transaction" are used in Regulation Z, "they refer to a consumer credit obligation or transaction, depending on the context," but which does not define "transaction" itself, and 12 C.F.R. §226.2(b)(3) which provides: "Unless defined in this regulation, the words used have the meanings given to them by state law or contract."  In Kagan v. Ford Motor Credit Co., 382 Mass. 74 (1980), the Massachusetts Supreme Judicial Court in attempting to interpret the term "consumer credit transaction" found in another statute, G.L. c.255B, §20A (as amended by St. 1973, c.629, §2, and made applicable to "consumer credit transactions entered into on or after said date"), looked to the state Truth-in-Lending law, then codified at c.140C, and, apparently, the federal law as well, and stated: "We look in vain for any definition of the term 'transaction' in any relevant law or regulation".  Id., at 76.  The Court then drew guidance from certain language in the state law -- since repealed and replaced -- for purposes of interpreting c.255B in a context which was obviously different from that involved here.


     �/	Literally, 12 C.F.R. §226.20(a) only attempts to define what does or does not constitute a "refinancing."  It does not on its face purport to exempt a class of consumer credit transactions such as "Loan Modification Agreements" or "workouts," including where such activities result in adverse changes in those terms of a transaction as to which disclosure has normally been required.  See also Official Staff Commentary at §226.20 ("Paragraph 20(a)(4))," which states:


	


1.	Workout agreements:  A workout agreement is not a refinancing unless the annual percentage rate is increased or additional credit is advanced beyond amounts already accrued plus insurance premiums.





Compare 12 C.F.R. §226.17 and related staff commentary (limiting a creditor's obligation to make disclosure on account of "an event that occurs after the creditor delivers the required disclosures," but almost certainly not including where the parties' themselves agree to new terms regarding an extension of credit).





	There is arguably a need for a clear definition of a refinancing in order to apply the provisions of the Act relating to the right of rescission, which is not available to borrowers involved in workouts and even certain types of refinancings.  See 15 U.S.C. §1635.





	In any event, the Debtor submits that the Defendants' specific reliance on 12 C.F.R. §226.20(a)(2), excluding from the concept of "refinancing," "a reduction in the annual percentage rate with a corresponding change in the payment schedule", is misplaced.  This is because there was not a "corresponding change in the payment schedule" as required by that provision.  The change in the payment schedule here did not "correspond" to the reduction in the interest rate, but rather, through an error, worked a fundamental change in the nature of the payment schedule required to amortize the debt compared to what had previously been the case.  This distinction is evident as well from the Official Staff Commentary cited by the Defendants, which states as here relevant:


		


	The exception in section 226.20(a)(2) [of Regulation Z] does not apply if the maturity is lengthened, or if the payment amount or number of payments is increased beyond that remaining on the existing transaction.





See Defendants' Request for Rulings of Law, ¶18, citing Official Staff Commentary for Section 226.20 ("Paragraph 20(a)(2)") (2. "Corresponding change").  In this case, there clearly was an extension of the maturity of the note.  See Exhibit 4A and 4B.  While the provision on which the Defendants attempt to rely is unavailing, another provision of the regulation requires that an existing obligation be "satisfied and replaced by a new obligation" in order for the transaction to constitute a "refinancing."  12 U.S.C. 226.20(a).  See also Official Staff Commentary for Section 226.20 ("20(a) Refinancings")("In any form, the new obligation must completely replace the prior one").  Any "exemption" predicated solely on this distinction is, as discussed, infra, even less justified by the purpose of the law, especially in those circumstances where disclosures would otherwise be required.  





     �/	The Defendants had notice of the bankruptcy petition on the day it was filed.  See Exhibit 5, entry of 9/1/98 ("Per Vicki/Harmon Chapter 13 Filed/Sending Infor By Fax").  While the notice rescheduling the foreclosure was dated September 2, 1998, it was mailed on September 9, 1998.  Stipulation, ¶23.


     �/	Admittedly, in Taylor v. Slick, the Creditor delayed approximately six weeks before seeking relief.  In Zeoli, the creditor waited approximately three weeks.  Id., at 701 n.5.


     �/	The rescheduling of a foreclosure is, at the very least, a distraction with which a Debtor seeking bankruptcy protection should not have to contend, especially where it is gratuitous, i.e., not followed up by the Creditor with a Motion for Relief from the Automatic Stay.  It imposes an emotional burden, and one of diligence to protect one's interest.  See e.g., IAG Federal Credit Union v. Laterman, 40 Mass. App. Ct. 116 (1996), review denied 422 Mass. 1108 ("The notice [under G.L. c.244, §17B] is designed to permit such persons to look out for their interests at the foreclosure sale by allowing them to attend the sale, bid, or take other action to improve the sale price, thus eliminating or reducing any deficiency")(emphasis added).  The exercise is thus not an academic one from the perspective of a borrower, who may well wish to actively improve on the minimal process required by state law in order to enhance his/her interests if a foreclosure is actually to occur.  Finally, regardless of whether the Defendants' conduct violated the automatic stay, where the underlying foreclosure is itself shown to have been wrongful, the Defendants, by continuing action in furtherance of the foreclosure even after bankruptcy was filed, may only have served to increase the Debtor's distress.


     �/	See also the FDCPA analysis under the caption "Wrongful Foreclosure," supra, at 18.


     �/	In connection with portions of the Truth-in-Lending Act here relevant, see 15 U.S.C. §1610(a)(1), providing for the continued validity of state laws respecting disclosure "except to the extent that those laws are inconsistent" with the referenced parts of the Act.  As to the federal Fair Debt Collection Practices Act, see 15 U.S.C. §1692n, providing likewise, and, furthermore, that "a state law is not inconsistent with this subchapter if the protection such law affords any consumer is greater than the protection provided by this subchapter."  See also Mass. G.L. c.140D, §34 (making a violation of the Mass. Consumer Credit Cost Disclosure Act, a violation of the state Consumer Protection Act as well).  


     �/	As described, infra, part of that expense was funded by a third party, the Boston Teachers Union Pre-paid Legal Services Plan.  This circumstance presents an appropriate occasion for application of the collateral source rule.  See Corsetti v. The Stone Company, 396 Mass. 1, 16 (1985)("Ordinarily 'a defendant may not show that the plaintiff has received other compensation for his injury, whether from an accident insurance policy...from workmen's compensation...from an employer...or from other sources (citation omitted).' Goldstein v. Gontarz, 364 Mass. 800, 808-809 (1974)"); McGrath v. Consolidated Rail Corp., 136 F3d 838, 840-841 (Federal Employers Liability Act) (1st Cir. 1998); Brown v. American Transfer & Storage Co., 601 S.W.2d 931 (Sup. Ct. of Texas, 1980)(collateral source rule applicable to state Deceptive Trade Practices Act).


     �/	The Debtor submits that those expenses include not only the attorneys fees and filing and related fees, but also the Chapter 13 Trustee's fee for administering any Chapter 13 Plan which is ultimately approved.


     �/	[The threshold for recovery under Mass. G.L. c.93A, §11, is still "loss of money or property," whereas the matter before this Court involves the more relaxed consumer standard of "injury" under Mass. G.L. c.93A, §9.  See Leardi v. Brown 394 Mass. 151 (1985) ("injury" defined as the invasion of a legal protected interest).


      �/	Counsel respectfully suggests that the application may be combined with an Application for Compensation under Bankruptcy Rule 2016, with such additional notice to interested parties as the Court directs.


     �/	A different calculus right be warranted as a matter of policy in special circumstances, e.g., a publicly funded legal services provider.





     �/	In the present case, counsel is paid $70.00/hour by the Boston Teachers Union Prepaid Legal Services Plan for a limited number of hours.  The Debtor is liable at the same rate for time and expenses not so covered.  See Statement of Attorney Compensation dated September 1, 1998 and filed pursuant to Bankruptcy Rule 2016(b).  If the Court determines that attorney's fees or expenses incurred in connection with the Adversary Proceeding in fact constitute "damages" under G.L. c.93A, whether that treatment or the more traditional award of "reasonable attorney fees" under §9(4) is more favorable to the Debtor, may depend on the Court's decision as to whether the Debtor is entitled to multiple damages under §9(3).


     �/	The written demand may not have been necessary if the Debtor's Adversary Proceeding is in fact properly characterized as a "counterclaim" to either the non-judicial foreclosure, cf. In Re Botelho, 195 B.R. 558 (Bkr. D. Mass. 1996)(claim of rescission deemed to have been asserted defensively by way of recoupment to creditor's foreclosure), or the Proof of Claim (filed, initially, by the Debtor in the Creditor's behalf under Bankruptcy Rule and thereafter, by the Creditor itself).  See, e.g., Coxson v. Commonwealth Mortgage Co. of America, L.P., 43 F.3d 189, 193 (5th Cir. 1995).  In this regard, see Mass. G.L. 93A, §9(3) ("The demand requirements of this paragraph shall not apply if the claim is asserted by way of counterclaim...").  The use of the written demand, in any event, gave the Defendants a further opportunity to investigate the matter and resolve it by itself or along with the other pending claims. 


     �/	Other elements of injury to which the Debtor may have ben entitled - and as to which the Defendants sought a complete release - were the Debtor's claims under the federal Fair Debt Collection Practices Act and the Truth-in-Lending law, each involving as they did, minimum statutory awards of liquidated damages.  The Adversary Complaint, detailing and encompassing these claims, had already been filed and served, and a further copy transmitted with the Chapter 93A demand, as the latter makes plain.





     �/	The Defendants' assertion in their response to the Chapter 93A demand that the Debtor was not in fact "current under the terms of the loan modification agreement," Exhibit 41 (at p.3), suggested that they were not prepared to reverse the late charge transactions, since without the improper diversions the Debtor had indeed complied with the forbearance agreement (and thus would have been current under the loan modification agreement as well).


     �/	A current itemization of the account had also been sought prior to the Chapter 93A demand.  See Exhibit 40.


     �/	There is nothing in evidence by way of a response to counsel's requests for clarification.  Had there been responses, they assuredly would have been offered by the Defendants once the Court deemed Exhibits 45 and 46 admissible.


     �/	Even a deception which results from negligence is actionable under Mass. G.L. c.93A.  See Glickman v. Brown, 21 Mass. App. Ct. 229, 234-235 (1985).  See also Linthicum v. Archambault, supra, at 388 ("[I]t is not a defense to a c.93A claim that the defendant's conduct was negligent rather than intentional...")(Section 11).  The misrepresentation of FNMA's position with regard to adjusting for the miscalculated P&S, however, was almost certainly intentional, in view of GMAC's stated unwillingness to consider submitting new financials, as FNMA had requested.


     �/	Astonishingly, the Defendants, in responding to the Debtor's Chapter 93A demand in November, 1998, appeared to concur with the Debtor's assertion that he had not signed such an agreement.  Thus, the Defendants state with reference to GMAC's attempt to address the "underpayment":





	Instead, Mr. Hart opted to do nothing.  This resulted in part in your client's default since, failing Mr. Hart's voluntary agreement to correct this problem, GMAC made an adjustment in his account.





	( ( (


	In addition, if your client had agreed to any of the offered solutions proposed by GMAC, there would have been nothing due when the loan matured.





Exhibit 42 (at. pp. 2-3).


     �/	Indeed, both the October, 1998 Chapter 93A demand and the Adversary Complaint were preceded by a letter dated September 15, 1998 in which the Debtor's bankruptcy counsel discussed in detail the impropriety of GMAC's original demand for $1,622.40 and the applicability of Mass. G.L. c.183, §60.  See Exhibit 41.


     �/	The parties stipulated that the Debtor resumed monthly mortgage payments in October, 1998.  See also Exhibit 8 (reflecting receipt of $934.00 on October 8, 1998).


     �/	The principal and interest component of this sum is $769.69, instead of the $777.51 which would have been the case had the amortization been computed properly.  The balance of the $924.24 is, of course, escrow for taxes and insurance.


     �/	The Debtor further submits that the principal owed as of October 1, 1998 (assuming collection of the pre-petition arrearage), was $100,309.94 based on the "Incorrect P&S Table" which appears as Exhibit 10.  Because the $100,309.94 derives from the miscalculated P&I, a $10,262.33 balloon obligation will result from the use of this table.  The Debtor nevertheless argues for the elimination of the balloon obligation as part of the relief in this matter.  Supra, at 35-36.





     �/	The Debtor also established the monthly mortgage obligation in his Chapter 13 Plan at the correct amortization rate of $933.11 (and has in fact made post-Petition payments at that rate).  See, e.g., Exhibit 8, entry for October 8, 1998 ("$934.00 Funds Received.")


     �/	The Court may note that the monthly Plan payments set forth on the first page of the First Amended Chapter 13 Plan were inadvertently not adjusted when the actual payments were increased at the time of the filing of the Amended Plan, which adjustments are reflected on page 5 of the Amended Plan.  The latter are the sums which have been paid since that Amended Plan was filed.


     �/	The Debtor has not specifically addressed his claim for Breach of Contract.  See Second Amended Adversary Complaint ¶¶46-47.  The Debtor will rely on the statement of that claim as set forth in the Complaint and the facts as they have been elucidated with the additional observation that there was no legitimate contractual basis which justified the Defendants' conduct including the refusal to continue to accept the Debtor's tender of mortgage payments.





