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200.  Obligation to Prove—More Likely True Than Not True


 A party must persuade you, by the evidence presented in court, that what he or she is required to prove is more likely to be true than not true. This is referred to as “the burden of proof.”  
After weighing all of the evidence, if you cannot decide that something is more likely to be true than not true, you must conclude that the party did not prove it. You should consider all the evidence, no matter which party produced the evidence.  

In criminal trials, the prosecution must prove that the defendant is guilty beyond a reasonable doubt. But in civil trials, such as this one, the party who is required to prove something need prove only that it is more likely to be true than not true.   





Directions for Use
   
Evidence Code section 502 requires the court to instruct the jury regarding which party bears the burden of proof on each issue and the requisite degree of proof.  
For an instruction on clear and convincing evidence, see CACI No. 201, More Likely True—Clear and Convincing Proof. 

Sources and Authority
 
· Evidence Code section 115 provides: “‘Burden of proof’ means the obligation of a party to establish by evidence a requisite degree of belief concerning a fact in the mind of the trier of fact or the court. The burden of proof may require a party to raise a reasonable doubt concerning the existence or nonexistence of a fact or that he establish the existence or nonexistence of a fact by a preponderance of the evidence, by clear and convincing proof, or by proof beyond a reasonable doubt. Except as otherwise provided by law, the burden of proof requires proof by a preponderance of the evidence.”
· Evidence Code section 500 provides: “Except as otherwise provided by law, a party has the burden of proof as to each fact the existence or nonexistence of which is essential to the claim for relief or defense that he is asserting.”
· Each party is entitled to the benefit of all the evidence, including the evidence produced by an adversary. (Willams v. Barnett (1955) 135 Cal.App.2d 607, 612 [287 P.2d 789]; 7 Witkin, Cal. Procedure (4th ed. 1997) Trial, § 305, p. 352.)

· The general rule in California is that “‘[i]ssues of fact in civil cases are determined by a preponderance of testimony.’” (Weiner v. Fleischman (1991) 54 Cal.3d 476, 483 [286 Cal.Rptr. 40, 816 P.2d 892], citation omitted.)

· The preponderance-of-the-evidence standard “simply requires the trier of fact ‘to believe that the existence of a fact is more probable than its nonexistence.’” (In re Angelia P. (1981) 28 Cal.3d 908, 918 [171 Cal.Rptr. 637, 623 P.2d 198], citation omitted.)

· “Preponderance of the evidence” “‘means what it says, viz., that the evidence on one side outweighs, preponderates over, is more than, the evidence on the other side, not necessarily in number of witnesses or quantity, but in its effect on those to whom it is addressed.’” (Glage v. Hawes Firearms Co. (1990) 226 Cal.App.3d 314, 325 [276 Cal.Rptr. 430] (quoting People v. Miller (1916) 171 Cal. 649, 652 [154 P. 468] and holding that it was prejudicial misconduct for jurors to refer to the dictionary for definition of the word “preponderance”).) 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Burden of Proof & Presumptions, § 35  
Jefferson, California Evidence Benchbook (3d ed. 1997) Ch. 45, Burdens of Proof & of Producing Evidence; Presumptions  
4 California Trial Guide, Unit 91, Jury Deliberations and Rendition of Verdict, § 91.20 (Matthew Bender)  
48 California Forms of Pleading and Practice, Ch. 551, Trial, §§ 551.90, 551.92 (Matthew Bender)  
(Revised February 2005) 

201.  More Likely True—Clear and Convincing Proof


Certain facts must be proved by clear and convincing evidence, which is a higher burden of proof. This means the party must persuade you that it is highly probable that the fact is true. I will tell you specifically which facts must be proved by clear and convincing evidence.   





Directions for Use
   
Evidence Code section 502 requires the court to instruct the jury regarding which party bears the burden of proof on each issue and the requisite degree of proof.  

This instruction should be read immediately after CACI No. 200, Obligation to Prove—More Likely True Than Not True, if the jury will have to decide an issue by means of the clear-and-convincing evidence standard. 

Sources and Authority
· Evidence Code section 115 provides: “‘Burden of proof’ means the obligation of a party to establish by evidence a requisite degree of belief concerning a fact in the mind of the trier of fact or the court. The burden of proof may require a party to raise a reasonable doubt concerning the existence or nonexistence of a fact or that he establish the existence or nonexistence of a fact by preponderance of the evidence, by clear and convincing proof, or by proof beyond a reasonable doubt. [¶] Except as otherwise provided by law, the burden of proof requires proof by a preponderance of the evidence.”
· Evidence Code section 500 provides: “Except as otherwise provided by law, a party has the burden of proof as to each fact the existence or nonexistence of which is essential to the claim for relief or defense that he is asserting.”
· Each party is entitled to the benefit of all the evidence, including the evidence produced by an adversary. (Willams v. Barnett (1955) 135 Cal.App.2d 607, 612 [287 P.2d 789]; 7 Witkin, Cal. Procedure (4th ed. 1997) Trial, § 305, p. 352.)

· “Proof by clear and convincing evidence is required ‘where particularly important individual interests or rights are at stake,’ such as the termination of parental rights, involuntary commitment, and deportation. However, ‘imposition of even severe civil sanctions that do not implicate such interests has been permitted after proof by a preponderance of the evidence.’” (Weiner v. Fleischman (1991) 54 Cal.3d 476, 487 [286 Cal.Rptr. 40, 816 P.2d 892] (quoting Herman & MacLean v. Huddleston (1983) 459 U.S. 375, 389-390).)

· “‘Clear and convincing’ evidence requires a finding of high probability.” (In re Angelia P. (1981) 28 Cal.3d 908, 919 [171 Cal.Rptr. 637, 623 P.2d 198].) 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Burden of Proof and Presumptions §§ 38, 39  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 45.4, 45.21  
4 California Trial Guide, Unit 91, Jury Deliberations and Rendition of Verdict, § 91.20 (Matthew Bender)  
48 California Forms of Pleading and Practice, Ch. 551, Trial, §§ 551.90, 551.92 (Matthew Bender)  
(Revised October 2004) 

202.  Direct and Indirect Evidence


 Evidence can come in many forms. It can be testimony about what someone saw or heard or smelled. It can be an exhibit admitted into evidence. It can be someone’s opinion.  
Some evidence proves a fact directly, such as testimony of a witness who saw a jet plane flying across the sky. Some evidence proves a fact indirectly, such as testimony of a witness who saw only the white trail that jet planes often leave. This indirect evidence is sometimes referred to as “circumstantial evidence.” In either instance, the witness’s testimony is evidence that a jet plane flew across the sky.  
As far as the law is concerned, it makes no difference whether evidence is direct or indirect. You may choose to believe or disbelieve either kind. Whether it is direct or indirect, you should give every piece of evidence whatever weight you think it deserves.   





Directions for Use

An instruction concerning the effect of circumstantial evidence must be given on request when it is called for by the evidence. (Shepherd v. Walley (1972) 28 Cal.App.3d 1079, 1084 [105 Cal.Rptr. 387]; Calandri v. Ione Unified School Dist. (1963) 219 Cal.App.2d 542, 551 [33 Cal.Rptr. 333]; Trapani v. Holzer (1958) 158 Cal.App.2d 1, 6 [321 P.2d 803].) 

Sources and Authority
· Evidence Code section 410 provides: “As used in this chapter, ‘direct evidence’ means evidence that directly proves a fact, without an inference or presumption, and which in itself, if true, conclusively establishes that fact.”
· Evidence Code section 600(b) provides: “An inference is a deduction of fact that may logically and reasonably be drawn from another fact or group of facts found or otherwise established in the action.”
· The Assembly Committee on Judiciary Comment to section 600 observes: “Under the Evidence Code, an inference is not itself evidence; it is the result of reasoning from evidence.”
· “[T]he fact that evidence is ‘circumstantial’ does not mean that it cannot be ‘substantial.’ Relevant circumstantial evidence is admissible in California. Moreover, the jury is entitled to accept persuasive circumstantial evidence even where contradicted by direct testimony.” (Hasson v. Ford Motor Co. (1977) 19 Cal.3d 530, 548 [138 Cal.Rptr. 705, 564 P.2d 857], overruled on other grounds in Soule v. General Motors Corp. (1994) 8 Cal.4th 548 [34 Cal.Rptr.2d 607, 882 P.2d 298].) 

Commentary

Outside of the legal profession, the word “indirect” appears to be more commonly used than the word “circumstantial.” “The terms ‘indirect evidence’ and ‘circumstantial evidence’ are interchangeable and synonymous.” (People v. Yokum (1956) 145 Cal.App.2d 245, 250 [302 P.2d 406]; People v. Goldstein (1956) 139 Cal.App.2d 146, 152 [293 P.2d 495].) 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Circumstantial Evidence §§ 1, 2  
3 Witkin, California Evidence (4th ed. 2000) Presentation at Trial, §§ 138-141  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 19.12-19.18  
48 California Forms of Pleading and Practice, Ch. 551, Trial, § 551.62 (Matthew Bender)  
(New September 2003) 

203.  Party Having Power to Produce Better Evidence


You may consider the ability of each party to provide evidence. If a party provided weaker evidence when it could have provided stronger evidence, you may distrust the weaker evidence.   





Directions for Use
An instruction on failure to produce evidence should not be given if there is no evidence that the party producing inferior evidence had the power to produce superior evidence. (Thomas v. Gates (1899) 126 Cal. 1, 6 [58 P. 315]; Hansen v. Warco Steel Corp. (1965) 237 Cal.App.2d 870, 876 [47 Cal.Rptr. 428]; Holland v. Kerr (1953) 116 Cal.App.2d 31, 37 [253 P.2d 88].)  
The reference to “stronger evidence” applies to evidence that is admissible. This instruction should not be construed to apply to evidence that the court has ruled inadmissible. (Hansen, supra, 237 Cal.App.2d at p. 877.)  
For willful suppression of evidence, see CACI No. 204, Willful Suppression of Evidence. 

Sources and Authority
· Evidence Code section 412 provides: “If weaker and less satisfactory evidence is offered when it was within the power of the party to produce stronger and more satisfactory evidence, the evidence offered should be viewed with distrust.”
· Section 412 does not incorporate the “best evidence rule,” but instead deals with “stronger and more satisfactory” evidence. (Largey v. Intrastate Radiotelephone, Inc. (1982) 136 Cal.App.3d 660, 672 [186 Cal.Rptr. 520] (giving of instruction was proper because corporate records concerning date of meeting could have been stronger evidence than recollection of participants several years later).)

· This inference was a mandatory presumption under former Code of Civil Procedure section 1963(6). It is now considered a permissible inference. (See 3 Witkin, Cal. Evidence (4th ed. 2000) § 114, p. 152.) 

Commentary

The instruction uses “may distrust” instead of “should distrust” because the phrase “should be viewed with distrust” in Evidence Code section 412 is weaker than “should distrust.” 

Secondary Sources 
7 Witkin, California Procedure (4th ed. 1997) Trial, § 313, p. 358  
48 California Forms of Pleading and Practice, Ch. 551, Trial, § 551.93 (Matthew Bender)  
(New September 2003) 

204.  Willful Suppression of Evidence


You may consider whether one party intentionally concealed or destroyed evidence. If you decide that a party did so, you may decide that the evidence would have been unfavorable to that party.   





Directions for Use
   
This instruction should be given only if there is evidence of suppression. (In re Estate of Moore (1919) 180 Cal. 570, 585 [182 P. 285]; Sprague v. Equifax, Inc. (1985) 166 Cal.App.3d 1012, 1051 [213 Cal.Rptr. 69]; County of Contra Costa v. Nulty (1965) 237 Cal.App.2d 593, 598 [47 Cal.Rptr. 109].)  
If there is evidence that a party improperly altered evidence (as opposed to concealing or destroying it), users should consider modifying this instruction to account for that circumstance.  
In Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal.4th 1, 12 [74 Cal.Rptr.2d 248, 954 P.2d 511], a case concerning the tort of intentional spoliation of evidence, the Supreme Court observed that trial courts are free to adapt standard jury instructions on willful suppression to fit the circumstances of the case, “including the egregiousness of the spoliation and the strength and nature of the inference arising from the spoliation.” 

Sources and Authority
· Evidence Code section 413 provides: “In determining what inferences to draw from the evidence or facts in the case against a party, the trier of fact may consider, among other things, the party’s failure to explain or to deny by his testimony such evidence or facts in the case against him, or his willful suppression of evidence relating thereto, if such be the case.”
· Former Code of Civil Procedure section 1963(5) permitted the jury to infer “[t]hat the evidence willfully suppressed would be adverse if produced.” Including this inference in a jury instruction on willful suppression is proper because “Evidence Code section 413 was not intended as a change in the law.” (Bihun v. AT&T Information Systems, Inc. (1993) 13 Cal.App.4th 976, 994 [16 Cal.Rptr.2d 787], disapproved of on other grounds in Lakin v. Watkins Associated Industries (1993) 6 Cal.4th 644, 664 [25 Cal.Rptr.2d 109, 863 P.2d 179].)

· “A defendant is not under a duty to produce testimony adverse to himself, but if he fails to produce evidence that would naturally have been produced he must take the risk that the trier of the fact will infer, and properly so, that the evidence, had it been produced, would have been adverse.” (Breland v. Traylor Engineering and Manufacturing Co. (1942) 52 Cal.App.2d 415, 426 [126 P.2d 455].) 

Secondary Sources 
7 Witkin, California Procedure (4th ed. 1997) Trial, § 313, p. 358  
3 Witkin, California Evidence (4th ed. 2000) Presentation at Trial § 115  
48 California Forms of Pleading and Practice, Ch. 551, Trial, § 551.93 (Matthew Bender)  
(Revised October 2004) 

205.  Failure to Explain or Deny Evidence


You may consider whether a party failed to explain or deny some unfavorable evidence. Failure to explain or to deny unfavorable evidence may suggest that the evidence is true.   





Directions for Use
   
This instruction should be given only if there is a failure to deny or explain a fact that is material to the case. 

Sources and Authority
· Evidence Code section 413 provides: “In determining what inferences to draw from the evidence or facts in the case against a party, the trier of fact may consider, among other things, the party’s failure to explain or to deny by his testimony such evidence or facts in the case against him, or his willful suppression of evidence relating thereto, if such be the case.” 

Commentary

Few civil cases discuss this type of instruction. However, several criminal cases hold jurors may be instructed that the failure to explain or deny adverse evidence does not suggest guilt but does suggest that the evidence may be true, and that this failure may more likely lead to inferences unfavorable to the other side. (People v. Saddler (1979) 24 Cal.3d 671 [156 Cal.Rptr. 871, 597 P.2d 130].)  
(New September 2003) 

206.  Evidence Admitted for Limited Purpose


During the trial, I explained to you that certain evidence was admitted for a limited purpose. You may consider that evidence only for the limited purpose that I described, and not for any other purpose.   





Directions for Use
   
Where appropriate, an instruction limiting the purpose for which evidence is to be considered must be given upon request. (Evid. Code, § 355; Daggett v. Atchison, Topeka & Santa Fe Ry. Co. (1957) 48 Cal.2d 655, 665-666 [313 P.2d 557]; Continental Airlines, Inc. v. McDonnell Douglas Corp. (1989) 216 Cal.App.3d 388, 412 [264 Cal.Rptr. 779].) It is recommended that the judge call attention to the purpose to which the evidence applies.  
For an instruction on evidence applicable to one party or a limited number of parties, see CACI No. 207, Evidence Applicable to One Party. 

Sources and Authority
· Evidence Code section 355 provides: “When evidence is admissible as to one party or for one purpose and is inadmissible as to another party or for another purpose, the court upon request shall restrict the evidence to its proper scope and instruct the jury accordingly.”
· Refusal to give a requested instruction limiting the purpose for which evidence is to be considered may constitute error. (Adkins v. Brett (1920) 184 Cal. 252, 261-262 [193 P. 251].)

· Courts have observed that “[w]here the information is admitted for a purpose other than showing the truth of the matter asserted ..., prejudice is likely to be minimal and a limiting instruction under section 355 may be requested to control the jury’s use of the information.” (Korsak v. Atlas Hotels, Inc. (1992) 2 Cal.App.4th 1516, 1525 [3 Cal.Rptr.2d 833].)

· An adverse party may be excused from the requirement of requesting a limiting instruction and may be permitted to assert error if the trial court unequivocally rejects the argument upon which a limiting instruction would be based. (Warner Construction Corp. v. City of Los Angeles (1970) 2 Cal.3d 285, 298-299 [85 Cal.Rptr. 444, 466 P.2d 996].) 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Circumstantial Evidence, §§ 30-34  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 20.11-20.13  
1A California Trial Guide, Unit 21, Procedures for Determining Admissibility of Evidence, § 21.21 (Matthew Bender)  
48 California Forms of Pleading and Practice, Ch. 551, Trial, §§ 551.66, 551.77 (Matthew Bender)  
(New September 2003) 

207.  Evidence Applicable to One Party


[During the trial, I explained that certain evidence could be considered as to only one party. You may not consider that evidence as to any other party.]  

[During the trial, I explained that certain evidence could be considered as to one or more parties but not to every party. You may not consider that evidence as to any other party.]   



Directions for Use
  
Where appropriate, an instruction limiting the parties to whom evidence applies must be given upon request. (Evid. Code, § 355.) It is recommended that the judge call attention to the party or parties to which the evidence applies.  
For an instruction on evidence admissible for a limited purpose, see CACI No. 206, Evidence Admitted for Limited Purpose. 

Sources and Authority
· Evidence Code section 355 provides: “When evidence is admissible as to one party or for one purpose and is inadmissible as to another party or for another purpose, the court upon request shall restrict the evidence to its proper scope and instruct the jury accordingly.” 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Circumstantial Evidence, §§ 30-34  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 20.11-20.13  
1A California Trial Guide, Unit 21, Procedures for Determining Admissibility of Evidence, § 21.21 (Matthew Bender)  
48 California Forms of Pleading and Practice, Ch. 551, Trial, §§ 551.66, 551.77 (Matthew Bender)  
(New September 2003) 

208.  Deposition as Substantive Evidence


During the trial, you heard testimony read from a deposition. A deposition is the testimony of a person taken before trial. At a deposition the person is sworn to tell the truth and is questioned by the attorneys. You must consider the deposition testimony that was read to you in the same way as you consider testimony given in court.   



Sources and Authority
· Code of Civil Procedure section 2002 provides: 

The testimony of witnesses is taken in three modes: 

1.
By affidavit;

2.
By deposition;

3.
By oral examination.

· Code of Civil Procedure section 2025.620 provides, in part: “At the trial ... any part or all of a deposition may be used against any party who was present or represented at the taking of the deposition ... so far as admissible under the rules of evidence applied as though the deponent were then present and testifying as a witness, in accordance with the following [rules set forth in this subdivision].”
· “Admissions contained in depositions and interrogatories are admissible in evidence to establish any material fact.” (Leasman v. Beech Aircraft Corp. (1975) 48 Cal.App.3d 376, 380 [121 Cal.Rptr. 768].)

Hearsay Exception for Former Testimony
· Evidence Code section 1291(a) provides: 

Evidence of former testimony is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and: 

(1)
The former testimony is offered against a person who offered it in evidence in his own behalf on the former occasion or against the successor in interest of such person; or

(2)
The party against whom the former testimony is offered was a party to the action or proceeding in which the testimony was given and had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which he has at the hearing.

· Evidence Code section 1292(a) provides: 

Evidence of former testimony is not made inadmissible by the hearsay rule if: 

(1)
The declarant is unavailable as a witness;

(2)
The former testimony is offered in a civil action; and

(3)
The issue is such that the party to the action or proceeding in which the former testimony was given had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which the party against whom the testimony is offered has at the hearing.

· Evidence Code section 1290(c) defines “former testimony” as “[a] deposition taken in compliance with law in another action.”
· “The deposition of a witness, whether or not a party, may be used by any party for any purpose if the court finds the witness unavailable as a witness within the meaning of section 240 of the Evidence Code.” (Chavez v. Zapata Ocean Resources, Inc. (1984) 155 Cal.App.3d 115, 118 [201 Cal.Rptr. 887], citation omitted.) 

Secondary Sources 
3 Witkin, California Evidence (4th ed. 2000) Presentation at Trial §§ 153-163  
7 Witkin, California Procedure (4th ed. 1997) Trial, § 304, p. 351  
1A California Trial Guide, Unit 20, Procedural Rules for Presentation of Evidence, §§ 20.30-20.38, Unit 40, Hearsay, §§ 40.60-40.61 (Matthew Bender)  
5 Levy et al., California Torts, Ch. 72, Discovery, § 72.41 (Matthew Bender)  
16 California Forms of Pleading and Practice, Ch. 193, Discovery: Depositions, §§ 193.90-193.96 (Matthew Bender)  
(New September 2003) 

209.  Use of Interrogatories of a Party


Before trial, each party has the right to ask the other parties to answer written questions. These questions are called interrogatories. The answers are also in writing and are given under oath. You must consider the questions and answers that were read to you the same as if the questions and answers had been given in court.   



Sources and Authority
· Code of Civil Procedure section 2030.410 provides: “At the trial or any other hearing in the action, so far as admissible under the rules of evidence, the propounding party or any party other than the responding party may use any answer or part of an answer to an interrogatory only against the responding party. It is not ground for objection to the use of an answer to an interrogatory that the responding party is available to testify, has testified, or will testify at the trial or other hearing.”
· “Admissions contained in depositions and interrogatories are admissible in evidence to establish any material fact.” (Leasman v. Beech Aircraft Corp. (1975) 48 Cal.App.3d 376, 380 [121 Cal.Rptr. 768].) 

Secondary Sources 
3 Witkin, California Evidence (4th ed. 2000) Presentation at Trial § 163  
7 Witkin, California Procedure (4th ed. 1997) Trial, § 304, p. 351  
1A California Trial Guide, Unit 20, Procedural Rules for Presentation of Evidence, § 20.50 (Matthew Bender)  
16 California Forms of Pleading and Practice, Ch. 194, Discovery: Interrogatories, § 194.26 (Matthew Bender)  
(New September 2003) 

210.  Requests for Admissions


Before trial, each party has the right to ask another party to admit in writing that certain matters are true. If the other party admits those matters, you must accept them as true. No further evidence is required to prove them.  
[However, these matters must be considered true only as they apply to the party who admitted they were true.]   





Directions for Use
   

The bracketed phrase should be given if there are multiple parties. 

Sources and Authority
· Requests for admission are authorized by Code of Civil Procedure section 2033.010. Code of Civil Procedure section 2033.410 provides, in part: “Any matter admitted in response to a request for admission is conclusively established against the party making the admission in the pending action. ... [A]ny admission made by a party under this section is binding only on that party and is made for the purpose of the pending action only. It is not an admission by that party for any other purpose, and it shall not be used in any manner against that party in any other proceeding.”
· “As Professor Hogan points out, ‘[t]he request for admission differs fundamentally from the other five discovery tools (depositions, interrogatories, inspection demands, medical examinations, and expert witness exchanges). These other devices have as their main thrust the uncovering of factual data that may be used in proving things at trial. The request for admission looks in the opposite direction. It is a device that seeks to eliminate the need for proof in certain areas of the case.’” (Brigante v. Huang (1993) 20 Cal.App.4th 1569, 1577 (quoting 1 Hogan, Modern California Discovery (4th ed. 1988) § 9.1, p. 533).)

· All parties to the action may rely on admissions. (See Swedberg v. Christiana Community Builders (1985) 175 Cal.App.3d 138, 143 [220 Cal.Rptr. 544].) 

Secondary Sources 
2 Witkin, California Evidence (4th ed. 2000) Discovery §§ 157-167, 177  
1A California Trial Guide, Unit 20, Procedural Rules for Presentation of Evidence, § 20.51 (Matthew Bender)  
16 California Forms of Pleading and Practice, Ch. 196, Discovery: Requests for Admissions, § 196.19 (Matthew Bender)  
(New September 2003) 

211.  Prior Conviction of a Felony


You have heard that a witness in this trial has been convicted of a felony. You were told about the conviction only to help you decide whether you should believe the witness. You must not consider it for any other purpose.   



Sources and Authority
· Evidence Code section 788 provides for the circumstances under which evidence of a prior felony conviction may be used to attack a witness’s credibility. This section is most often invoked in criminal cases, but it may be used in civil cases as well.

· The standards governing admissibility of prior convictions in civil cases are different from those in criminal proceedings. In Robbins v. Wong (1994) 27 Cal.App.4th 261, 273 [32 Cal.Rptr.2d 337], the court observed: “Given the significant distinctions between the rights enjoyed by criminal defendants and civil litigants, and the diminished level of prejudice attendant to felony impeachment in civil proceedings, it is not unreasonable to require different standards of admissibility in civil and criminal cases.” (Id. at p. 273.) 

In Robbins, the court concluded that article I, section 28(f) of the California Constitution, as well as any Supreme Court cases on this topic in the criminal arena, does not apply to civil cases. (Robbins, supra, 27 Cal.App.4th at p. 274.) However, the court did hold that the trial court “may utilize such decisions to formulate guidelines for the judicial weighing of probative value against prejudicial effect under section 352.” (Ibid.)  

Secondary Sources 
3 Witkin, California Evidence (4th ed. 2000) Presentation at Trial §§ 292, 294, 295, 308  
48 California Forms of Pleading and Practice, Ch. 551, Trial, § 551.123 (Matthew Bender)  
(New September 2003) 

212.  Statements of a Party Opponent


A party may offer into evidence any oral or written statement made by an opposing party outside the courtroom.  
When you evaluate evidence of such a statement, you must consider these questions: 

1.
Do you believe that the party actually made the statement? If you do not believe that the party made the statement, you may not consider the statement at all.

2.
If you believe that the statement was made, do you believe it was reported accurately?  
You should view testimony about an oral statement made by a party outside the courtroom with caution.   




Directions for Use
   
Under Evidence Code section 403(c), the court must instruct the jury to disregard a statement offered as evidence if it finds that the preliminary facts do not exist. For adoptive admissions, see CACI No. 213, Adoptive Admissions. 

Sources and Authority
· Evidence Code section 1220 provides: “Evidence of a statement is not made inadmissible by the hearsay rule when offered against the declarant in an action to which he is a party in either his individual or representative capacity, regardless of whether the statement was made in his individual or representative capacity.” 

The Law Revision Commission comment to this section observes that “[t]he rational underlying this exception is that the party cannot object to the lack of the right to cross-examine the declarant since the party himself made the statement.” 

· There is no requirement that the prior statement of a party must have been against his or her interests when made in order to be admissible. Any prior statement of a party may be offered against him or her in trial. (1 Witkin, Cal. Evidence (4th ed. 2000) Hearsay § 93, pp. 796-797.)

· Evidence Code section 403(a)(4) provides: “The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact when [t]he proffered evidence is of a statement or other conduct of a particular person and the preliminary fact is whether that person made the statement or so conducted himself.”
· The cautionary instruction regarding admissions is derived from common law, formerly codified at Code of Civil Procedure section 2061. The repeal of this section did not affect decisional law concerning the giving of the cautionary instruction. (People v. Beagle (1972) 6 Cal.3d 441, 455, fn. 4 [99 Cal.Rptr. 313, 492 P.2d 1].)

· The purpose of the cautionary instruction has been stated as follows: “Ordinarily there is strong reasoning behind the principle that a party’s extrajudicial admissions or declarations against interest should be viewed with caution. ... No class of evidence is more subject to error or abuse inasmuch as witnesses having the best of motives are generally unable to state the exact language of an admission and are liable, by the omission or the changing of words, to convey a false impression of the language used.” (Pittman v. Boiven (1967) 249 Cal.App.2d 207, 214 [57 Cal.Rptr. 319].)

· The need to give the cautionary instruction appears to apply to both civil and criminal cases. (See People v. Livaditis (1992) 2 Cal.4th 759, 789 [9 Cal.Rptr.2d 72, 831 P.2d 297] (conc. opn. of Mosk, J.).) 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Hearsay §§ 90-93, 125  
3 Witkin, California Evidence (4th ed. 2000) Presentation at Trial § 113  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 3.7-3.22  
2 California Trial Guide, Unit 40, Hearsay, § 40.30 (Matthew Bender)  
48 California Forms of Pleading and Practice, Ch. 551, Trial, § 551.76 (Matthew Bender)  
(New September 2003) 

213.  Adoptive Admissions


You have heard evidence that [insert name of declarant] made the following statement: [insert description of statement]. You may consider that statement as evidence against [insert name of party against whom statement was offered] only if you find that both of the following conditions are true: 

1.
That [name of party against whom statement was offered] was aware of and understood the statement; and
2.
That [name of party against whom statement was offered], by words or conduct, either
(a)
expressed [his/her] belief that the statement was true; or

(b)
implied that the statement was true.  
If you do not decide that these conditions are true, you must not consider the statement at all.   




Directions for Use
   
Under Evidence Code section 403(c), the court must instruct the jury to disregard the evidence of an adoptive admission if it finds that the preliminary facts do not exist.  
For statements of a party opponent, see CACI No. 212, Statements of a Party Opponent. For admissions by silence, see CACI No. 214, Admissions by Silence. Evasive conduct falls under this instruction rather than CACI No. 212 or 214. 

Sources and Authority
· Evidence Code section 1221 provides: “Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth.”
· Evidence Code section 403(a)(4) provides: “The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact when [t]he proffered evidence is of a statement or other conduct of a particular person and the preliminary fact is whether that person made the statement or so conducted himself.”
· The basis for the doctrine of adoptive admissions has been stated as follows: “When a person makes a statement in the presence of a party to an action under circumstances that would normally call for a response if the statement were untrue, the statement is admissible for the limited purpose of showing the party’s reaction to it. His silence, evasion, or equivocation may be considered as a tacit admission of the statements made in his presence.” (In re Estate of Neilson (1962) 57 Cal.2d 733, 746 [22 Cal.Rptr. 1, 371 P.2d 745].)

· In order for the hearsay evidence to be admissible, “it must have been shown clearly that [the party] heard and understood the statement.” (Fisch v. Los Angeles Metropolitan Transit Authority (1963) 219 Cal.App.2d 537, 540 [33 Cal.Rptr. 298].) There must also be evidence of some type of reaction to the statement. (Ibid.) It is clear that the doctrine “does not apply if the party is in such physical or mental condition that a reply could not reasonably be expected from him.” (Southers v. Savage (1961) 191 Cal.App.2d 100, 104 [12 Cal.Rptr. 470].) 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Hearsay §§ 102-105  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 3.23-3.30  
(New September 2003) 

214.  Admissions by Silence


You have heard evidence that [insert name of declarant] made a statement in the presence of [insert name of party who remained silent] that [insert description of statement]. You have also heard that [insert name of party who remained silent] did not deny the statement.  

You may treat the silence of [insert name of party who remained silent] as an admission that the statement was true only if you believe all of the following conditions are true: 

1.
That [insert name of party who remained silent] was aware of and understood the statement;
2.
That [he/she], by either words or actions, could have denied the statement but [he/she] did not; and
3.
That [he/she] would have denied the statement if [he/she] thought it was false. In determining this, you may consider whether, under the circumstances, a reasonable person would have denied the statement if he or she thought it was false.  

If you do not decide that all three of these conditions are true, you must not consider [insert name of party who remained silent]’s silence as an admission.   





Directions for Use
   
The jury should be instructed on the doctrine of adoptive admission by silence if the evidence giving rise to the doctrine is conflicting. (See Southers v. Savage (1961) 191 Cal.App.2d 100, 104-105 [12 Cal.Rptr. 470].)  
Under Evidence Code section 403(c), the court must instruct the jury to disregard the evidence if it finds that the preliminary facts do not exist.  
For statements of a party opponent, see CACI No. 212, Statements of a Party Opponent. For admissions by words or evasive conduct, see CACI No. 213, Adoptive Admissions. 

Sources and Authority
· Evidence Code section 1221 provides: “Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth.”
· Evidence Code section 403(a)(4) provides: “The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact when [t]he proffered evidence is of a statement or other conduct of a particular person and the preliminary fact is whether that person made the statement or so conducted himself.”
· The basis for the doctrine of adoptive admissions has been stated as follows: “When a person makes a statement in the presence of a party to an action under circumstances that would normally call for a response if the statement were untrue, the statement is admissible for the limited purpose of showing the party’s reaction to it. His silence, evasion, or equivocation may be considered as a tacit admission of the statements made in his presence.” (In re Estate of Neilson (1962) 57 Cal.2d 733, 746 [22 Cal.Rptr. 1, 371 P.2d 745].)

· This instruction addresses adoption of an admission by silence. Adoption occurs “where declarations of third persons made in the presence of a party give rise to admissions, the conduct of the party in the face of the declaration constituting the adoption of the statement to form an admission.” (In re Estate of Gaines (1940) 15 Cal.2d 255, 262 [100 P.2d 1055].)

· “The basis of the rule on admissions made in response to accusations is the fact that human experience has shown that generally it is natural to deny an accusation if a party considers himself innocent of negligence or wrongdoing.” (Keller v. Key System Transit Lines (1954) 129 Cal.App.2d 593, 596 [277 P.2d 869].) If the statement is not accusatory, then the failure to respond is not an admission. (Neilson, supra, 57 Cal.2d at p. 747; Gilbert v. City of Los Angeles (1967) 249 Cal.App.2d 1006, 1008 [58 Cal.Rptr. 56].)

· Admissibility of this evidence depends upon whether (1) the statement was made under circumstances that call for a reply, (2) whether the party understood the statement, and (3) whether it could be inferred from his conduct that he adopted the statement as an admission. (Gilbert, supra, 249 Cal.App.2d at p. 1009.)

· In order for the hearsay evidence to be admissible, “it must have been shown clearly that [the party] heard and understood the statement.” (Fisch v. Los Angeles Metropolitan Transit Authority (1963) 219 Cal.App.2d 537, 540 [33 Cal.Rptr. 298].) There must also be evidence of some type of reaction to the statement. (Ibid.) It is clear that the doctrine “does not apply if the party is in such physical or mental condition that a reply could not reasonably be expected from him.” (Southers, supra, 191 Cal.App.2d at p. 104.) 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Hearsay §§ 102-105  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 3.23-3.30  
(New September 2003) 

215.  Exercise of a Communication Privilege


People have a legal right not to disclose what they told their [doctor/attorney, etc.] in confidence because the law considers this information privileged. People may exercise this privilege freely and without fear of penalty.  
You must not use the fact that a witness exercised this privilege to decide whether he or she should be believed. Indeed, you must not let it affect any of your decisions in this case.   





Directions for Use
   
This instruction must be given upon request, where appropriate. (Evid. Code, § 913(b).) 

Sources and Authority
· Evidence Code section 913(b), provides: “The court, at the request of a party who may be adversely affected because an unfavorable inference may be drawn by the jury because a privilege has been exercised, shall instruct the jury that no presumption arises because of the exercise of the privilege and that the jury may not draw any inference therefrom as to the credibility of the witness or as to any matter at issue in the proceeding.”
· The comment to Evidence Code section 913 notes that this statute “may modify existing California law as it applies in civil cases.” Specifically, the comment notes that section 913 in effect overrules two Supreme Court cases: Nelson v. Southern Pacific Co. (1937) 8 Cal.2d 648 [67 P.2d 682] and Fross v. Wotton (1935) 3 Cal.2d 384 [44 P.2d 350]. The Nelson court had held that evidence of a person’s exercise of the privilege against self-incrimination in a prior proceeding may be shown for impeachment purposes if he or she testifies in a self-exculpatory manner in a subsequent proceeding. Language in Fross indicated that unfavorable inferences may be drawn in a civil case from a party’s claim of the privilege against self-incrimination during the case itself. 

Secondary Sources 
2 Witkin, California Evidence (4th ed. 2000) Witnesses §§ 95-97  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 35.26-35.27  
3 California Trial Guide, Unit 51, Privileges, §§ 51.01-51.32 (Matthew Bender)  
(New September 2003) 

216.  Exercise of Witness’ Right Not to Testify


[Name of party/witness] has exercised [his/her] legal right not to testify concerning certain matters. Do not draw any conclusions from the exercise of this right or let it affect any of your decisions in this case. A [party/witness] may exercise this right freely and without fear of penalty.   





Directions for Use
   
Citing Fross v. Wotton (1935) 3 Cal.2d 384 [44 P.2d 350], courts have stated the following: “When a claim of privilege made on this ground in a civil proceeding logically gives rise to an inference which is relevant to the issues involved, the trier of fact may properly draw that inference.” (Shepherd v. Superior Court (1976) 17 Cal.3d 107, 117 [130 Cal.Rptr. 257, 550 P.2d 161], internal citation omitted.) However, Assembly Committee on the Judiciary’s comment to Evidence Code section 913 states: “There is some language in Fross v. Wotton ... that indicates that unfavorable inferences may be drawn in a civil case from a party’s claim of the privilege against self-incrimination during the case itself. Such language was unnecessary to that decision; but, if it does indicate California law, that law is changed by Evidence Code Sections 413 and 913. Under these sections, it is clear that, in civil cases as well as criminal cases, inferences may be drawn only from the evidence in the case, not from the claim of privilege.” 

Sources and Authority
· Evidence Code section 913 provides:

(a)
If in the instant proceeding or on a prior occasion a privilege is or was exercised not to testify with respect to any matter, or to refuse to disclose or to prevent another from disclosing any matter, neither the presiding officer nor counsel may comment thereon, no presumption shall arise because of the exercise of the privilege, and the trier of fact may not draw any inference therefrom as to the credibility of the witness or as to any matter at issue in the proceeding.

(b)
The court, at the request of a party who may be adversely affected because an unfavorable inference may be drawn by the jury because a privilege has been exercised, shall instruct the jury that no presumption arises because of the exercise of the privilege and that the jury may not draw any inference therefrom as to the credibility of the witness or as to any matter at issue in the proceeding.

· Evidence Code section 940 provides: “To the extent that such privilege exists under the Constitution of the United States or the State of California, a person has a privilege to refuse to disclose any matter that may tend to incriminate him.”
· Evidence Code section 930 provides: “To the extent that such privilege exists under the Constitution of the United States or the State of California, a defendant in a criminal case has a privilege not to be called as a witness and not to testify.”
· Evidence Code section 413 provides: “In determining what inferences to draw from the evidence or facts in the case against a party, the trier of fact may consider, among other things, the party’s failure to explain or to deny by his testimony such evidence or facts in the case against him, or his willful suppression of evidence relating thereto, if such be the case.”
· “[I]n any proceeding, civil or criminal, a witness has the right to decline to answer questions which may tend to incriminate him in criminal activity.” (Cramer v. Tyars (1979) 23 Cal.3d 131, 137 [151 Cal.Rptr. 653, 588 P.2d 793], internal citation omitted.)

· “[T]he privilege may not be asserted by merely declaring that an answer will incriminate; it must be ‘evident from the implications of the question, in the setting in which it is asked, that a responsive answer to the question or an explanation of why it cannot be answered might be dangerous because injurious disclosure could result.’” (Troy v. Superior Court (1986) 186 Cal.App.3d 1006, 1010-1011 [231 Cal.Rptr. 108], internal citations omitted.)

· “The Fifth Amendment of the United States Constitution includes a provision that ‘[no] person ... shall be compelled in any criminal case to be a witness against himself, ....’ Although the specific reference is to criminal cases, the Fifth Amendment protection ‘has been broadly extended to a point where now it is available even to a person appearing only as a witness in any kind of proceeding where testimony can be compelled.’” (Brown v. Superior Court (1986) 180 Cal.App.3d 701, 708 [226 Cal.Rptr. 10], citation and footnote omitted.)

· “There is no question that the privilege against self-incrimination may be asserted by civil defendants who face possible criminal prosecution based on the same facts as the civil action. ‘All matters which are privileged against disclosure upon the trial under the law of this state are privileged against disclosure through any discovery procedure.’” (Brown, supra, 180 Cal.App.3d at p. 708, internal citations omitted.)

· “It is well settled that the privilege against self-incrimination may be invoked not only by a criminal defendant, but also by parties or witnesses in a civil action. However, while the privilege of a criminal defendant is absolute, in a civil case a witness or party may be required either to waive the privilege or accept the civil consequences of silence if he or she does exercise it.” (Alvarez v. Sanchez (1984) 158 Cal.App.3d 709, 712 [204 Cal.Rptr. 864], internal citations omitted.)

· “The privilege against self-incrimination is guaranteed by both the federal and state Constitutions. As pointed out by the California Supreme Court, ‘two separate and distinct testimonial privileges’ exist under this guarantee. First, a defendant in a criminal case ‘has an absolute right not to be called as a witness and not to testify.’ Second, ‘in any proceeding, civil or criminal, a witness has the right to decline to answer questions which may tend to incriminate him [or her] in criminal activity.’” (People v. Merfeld (1997) 57 Cal.App.4th 1440, 1443 [67 Cal.Rptr.2d 759], internal citations omitted.) 

Secondary Sources 
2 Witkin, California Evidence (4th ed. 2000) Witnesses, § 96, p. 347  
5 Levy et al., California Torts, Ch. 72, Discovery, §§ 72.20, 72.30 (Matthew Bender)  
3 California Trial Guide, Unit 51, Privileges, § 51.32 (Matthew Bender)  
16 California Forms of Pleading and Practice, Ch. 191, Discovery: Privileges and Other Discovery Limitations, § 191.30 et seq. (Matthew Bender)  
1 California Deposition and Discovery Practice, Ch. 21, Privileged Matters in General, § 21.20, Ch. 22, Privilege Against Self-Incrimination (Matthew Bender)  
(New September 2003) 

217.  Evidence of Settlement


You have heard evidence that there was a settlement between [insert names of settling parties]. You must not consider this settlement to determine responsibility for any harm. You may consider this evidence only to decide whether [insert name of witness who settled] is biased or prejudiced and whether [his/her] testimony is believable.   





Directions for Use
   
Evidence of prior settlement is not automatically admissible: “Even if it appears that a witness could have been influenced in his testimony by the payment of money or the obtaining of a dismissal, the party resisting the admission of such evidence may still appeal to the court’s discretion to exclude it under section 352 of the code.” (Granville v. Parsons (1968) 259 Cal.App.2d 298, 305 [66 Cal.Rptr. 149].) 

Sources and Authority
· Evidence Code section 1152(a) provides: “Evidence that a person has, in compromise or from humanitarian motives, furnished or offered or promised to furnish money or any other thing, act, or service to another who has sustained or will sustain or claims that he or she has sustained or will sustain loss or damage, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove his or her liability for the loss or damage or any part of it.”
· “While evidence of a settlement agreement is inadmissible to prove liability, it is admissible to show bias or prejudice of an adverse party. Relevant evidence includes evidence relevant to the credibility of a witness.” (Moreno v. Sayre (1984) 162 Cal.App.3d 116, 126 [208 Cal.Rptr. 444], internal citations omitted.) 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Circumstantial Evidence §§ 140-148  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 34.15-34.24  
3 California Trial Guide, Unit 50, Extrinsic Policies Affecting or Excluding Evidence, § 50.20 (Matthew Bender)  
48 California Forms of Pleading and Practice, Ch. 551, Trial, § 551.68 (Matthew Bender)  
(New September 2003) 

218.  Statements Made to Physician (Previously Existing Condition) 


Insert name of health-care provider] has testified that [insert name of patient] made statements to [him/her] about [name of patient]’s medical history. These statements helped [name of health-care provider] diagnose the patient’s condition. You can use these statements to help you examine the basis of [name of health-care provider]’s opinion. You cannot use them for any other purpose.  

[However, a statement by [name of patient] to [name of health-care provider] about [his/her] current medical condition may be considered as evidence of that medical condition.]   



Directions for Use
   
This instruction does not apply to, and should not be used for, a statement of the patient’s then-existing physical sensation, mental feeling, pain, or bodily health. Such statements are admissible as an exception to the hearsay rule under Evidence Code section 1250. This instruction also does not apply to statements of a patient regarding a prior mental or physical state if he or she is unavailable as a witness. (Evid. Code, § 1251.)  

This instruction also does not apply to, and should not be used for, statements of a party that are offered into evidence by an opposing party. Such statements are admissible as an exception to the hearsay rule under Evidence Code section 1220. See CACI No. 212, Statements of a Party Opponent.

Sources and Authority
· Statements pointing to the cause of a physical condition may be admissible if they are made by a patient to a physician. The statement must be required for proper diagnosis and treatment and is admissible only to show the basis of the physician’s medical opinion. (People v. Wilson (1944) 25 Cal.2d 341, 348 [153 P.2d 720]; Johnson v. Aetna Life Insurance Co. (1963) 221 Cal.App.2d 247, 252 [34 Cal.Rptr. 484]; Willoughby v. Zylstra (1935) 5 Cal.App.2d 297, 300–301 [42 P.2d 685].)

· Evidence Code section 1220 provides: “Evidence of a statement is not made inadmissible by the hearsay rule when offered against the declarant in an action to which he is a party in either his individual or representative capacity, regardless of whether the statement was made in his individual or representative capacity.”

· Evidence Code section 1250(a) provides, in part: 

[E]vidence of a statement of the declarant’s then existing state of mind, emotion, or physical sensation ... is not made inadmissible by the hearsay rule when: 

(1)
The evidence is offered to prove the declarant’s state of mind, emotion, or physical sensation at that time or at any other time when it is itself an issue in the action; or

(2)
The evidence is offered to prove or explain acts or conduct of the declarant.

· Evidence Code section 1251 provides, in part: 

[E]vidence of a statement of the declarant’s state of mind, emotion, or physical sensation ... at a time prior to the statement is not made inadmissible by the hearsay rule if: 

(a)
The declarant is unavailable as a witness; and

(b)
The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation. 

Secondary Sources 

1 Witkin, California Evidence (4th ed. 2000) Hearsay § 196  

2 California Trial Guide, Unit 40, Hearsay, § 40.42 (Matthew Bender)  

(Revised June 2006) 
219.  Expert Witness Testimony


During the trial you heard testimony from expert witnesses. The law allows an expert to state opinions about matters in his or her field of expertise even if he or she has not witnessed any of the events involved in the trial.  
You do not have to accept an expert’s opinion. As with any other witness, it is up to you to decide whether you believe the expert’s testimony and choose to use it as a basis for your decision. You may believe all, part, or none of an expert’s testimony. In deciding whether to believe an expert’s testimony, you should consider: 

1.
The expert’s training and experience;

2.
The facts the expert relied on; and

3.
The reasons for the expert’s opinion.   





Directions for Use
   
This instruction should not be given for expert witness testimony on the standard of care in professional malpractice cases if such testimony is uncontradicted. Uncontradicted testimony of an expert witness on the standard of care in a professional malpractice case is conclusive. (Howard v. Owens Corning (1999) 72 Cal.App.4th 621, 632-633 [85 Cal.Rptr.2d 386]; Conservatorship of McKeown (1994) 25 Cal.App.4th 502, 509 [30 Cal.Rptr.2d 542]; Lysick v. Walcom (1968) 258 Cal.App.2d 136, 156 [65 Cal.Rptr. 406].) In all other cases, the jury may reject expert testimony, provided that the jury does not act arbitrarily. (McKeown, supra, 25 Cal.App.4th at p. 509.)  
For an instruction on hypothetical questions, see CACI No. 220, Experts—Questions Containing Assumed Facts. For an instruction on conflicting expert testimony, see CACI No. 221, Conflicting Expert Testimony.  
Do not use this instruction in eminent domain and inverse condemnation cases. 

Sources and Authority
· The “credibility of expert witnesses is a matter for the jury after proper instructions from the court.” (Williams v. Volkswagenwerk Aktiengesellschaft (1986) 180 Cal.App.3d 1244, 1265 [226 Cal.Rptr. 306].)

· Under Evidence Code section 801(a), expert witness testimony “must relate to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact.” (New v. Consolidated Rock Products Co. (1985) 171 Cal.App.3d 681, 692 [217 Cal.Rptr. 522].)

· Evidence Code section 720(a) provides, in part: “A person is qualified to testify as an expert if he has special knowledge, skill, experience, training, or education sufficient to qualify him as an expert on the subject to which his testimony relates.”
· Expert witnesses are qualified by special knowledge to form opinions on facts that they have not personally witnessed. (Manney v. Housing Authority of The City of Richmond (1947) 79 Cal.App.2d 453, 460 [180 P.2d 69].)

· “Although a jury may not arbitrarily or unreasonably disregard the testimony of an expert, it is not bound by the expert’s opinion. Instead, it must give to each opinion the weight which it finds the opinion deserves. So long as it does not do so arbitrarily, a jury may entirely reject the testimony of a plaintiff’s expert, even where the defendant does not call any opposing expert and the expert testimony is not contradicted.” (Howard, supra, 72 Cal.App.4th at p. 633, citations omitted.) 

Secondary Sources 
1 Witkin, California Evidence (4th ed. 2000) Opinion Evidence §§ 26-44  
Jefferson, California Evidence Benchbook (3d ed. 1997) §§ 29.18-29.55  
1 Levy et al., California Torts, Ch. 3, Proof of Negligence, § 3.04 (Matthew Bender)  
3A California Trial Guide, Unit 60, Opinion Testimony, § 60.05 (Matthew Bender)  
California Products Liability Actions, Ch. 4, The Role of the Expert, § 4.03 (Matthew Bender)  
48 California Forms of Pleading and Practice, Ch. 551, Trial, §§ 551.70, 551.113 (Matthew Bender)  
(New September 2003) 

220.  Experts—Questions Containing Assumed Facts


The law allows expert witnesses to be asked questions that are based on assumed facts. These are sometimes called “hypothetical questions.”  
In determining the weight to give to the expert’s opinion that is based on the assumed facts, you should consider whether the assumed facts are true.   





Directions for Use
   
Juries may be instructed that they should weigh an expert witness’s response to a hypothetical question based on their assessment of the accuracy of the assumed facts in the hypothetical question. (Treadwell v. Nickel (1924) 194 Cal. 243, 263-264 [228 P. 25].)  
For an instruction on expert witnesses generally, see CACI No. 219, Expert Witness Testimony. For an instruction on conflicting expert testimony, see CACI No. 221, Conflicting Expert Testimony. 

Sources and Authority
· The value of an expert’s opinion depends on the truth of the facts assumed. (Richard v. Scott (1978) 79 Cal.App.3d 57, 63 [144 Cal.Rptr. 672].)

· Hypothetical questions must be based on facts that are supported by the evidence: “It was decided early in this state that a hypothetical question to an expert must be based upon facts shown by the evidence and that the appellate court will place great reliance in the trial court’s exercise of its discretion in passing upon a sufficiency of the facts as narrated.” (Hyatt v. Sierra Boat Co. (1978) 79 Cal.App.3d 325, 339 [145 Cal.Rptr. 47].)

· Hypothetical questions should not omit essential material facts. (Coe v. State Farm Mutual Automobile Insurance Co. (1977) 66 Cal.App.3d 981, 995 [136 Cal.Rptr. 331].)

· The jury should not be instructed that they are entitled to reject the entirety of an expert’s opinion if a hypothetical assumption has not been proven. Rather, the jury should be instructed “to determine the effect of that failure of proof on the value and weight of the expert opinion based on that assumption.” (Lysick v. Walcom (1968) 258 Cal.App.2d 136, 156 [65 Cal.Rptr. 406].) 

Secondary Sources 
3 Witkin, California Evidence (4th ed. 2000) Presentation at Trial §§ 194-201  
Jefferson, California Evidence Benchbook (3d ed. 1997) § 29.43, pp. 609-610  
3A California Trial Guide, Unit 60, Opinion Testimony, §§ 60.05, 60.50-60.51 (Matthew Bender)

California Products Liability Actions, Ch. 4, The Role of the Expert, § 4.03 (Matthew Bender)  
48 California Forms of Pleading and Practice, Ch. 551, Trial, § 551.70 (Matthew Bender)  
(New September 2003) 

221.  Conflicting Expert Testimony


If the expert witnesses disagreed with one another, you should weigh each opinion against the others. You should examine the reasons given for each opinion and the facts or other matters that each witness relied on. You may also compare the experts’ qualifications.   





Directions for Use
   
Unless the issue is one that can be resolved only with expert testimony, the jury should not be instructed that they must accept the entire testimony of the expert whose testimony appears to be entitled to greater weight. (Santa Clara County Flood Control and Water Conservation Dist. v. Freitas (1960) 177 Cal.App.2d 264, 268-269 [2 Cal.Rptr. 129].)  
For an instruction on expert witnesses generally, see CACI No. 219, Expert Witness Testimony. For an instruction on hypothetical questions, see CACI No. 220, Experts—Questions Containing Assumed Facts. 

Sources and Authority
· Santa Clara County Flood Control and Water Conservation Dist., supra, 177 Cal.App.2d at p. 268.

· The “credibility of expert witnesses is a matter for the jury after proper instructions from the court.” (Williams v. Volkswagenwerk Aktiengesellschaft (1986) 180 Cal.App.3d 1244, 1265 [226 Cal.Rptr. 306].) 

Secondary Sources 
7 Witkin, California Procedure (4th ed. 1997) Trial, § 303, pp. 350-351  
48 California Forms of Pleading and Practice, Ch. 551, Trial, § 551.70 (Matthew Bender)  
(New September 2003) 

222-299.    Reserved for Future Use
